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IN CHAMBERS. 



Coram Williams, J. 



Looker and anothrr v. Murphy. 

11th June. 

Rules of Supreme (7owr<,il884, Order XXXI r. 11 — 
hiterroyatories — Further and better anatvera — A 
plaiiUiff is not entitled to ask a defendant to admit 
upon oath the construction sought to be placed on 
certain documents by the plaintiff- — Where a 
defendant is interrogated as to his de2>ositions in an 
examination in a Court of Insolvency he is not 
entitUd to refuse to ansuer the same on the ground 
that by inspection of Uie depositiofis the plaintiff 
could have obtained the information he desires. 

Application on behalf of the plaintiffs under Order 
XXXI r. 11 for further and better answers to certain 
interrogatories. The action had been instituted to re- 
cover possession of certain lands mentioned in the 
statement of claim. By an indenture of settlement 
dated the 14th April 1855 and executed on the mar- 
riage of the defendant a sum of £2000 {iitter alia) 
was put in settlement with the direction that the 
trustees appointed by the deed should as soon as con- 
venient invest the same in real securities. The trusts 
declared in the settlement were to pay the income 
arising from the trust premises to the defendant for 
life or until insolvency ; on the death or insolvency 
of defendant, to pay the income to the wife witJj the 
usual trusts in favor of the children of the marriage. 
Shortly after the execution of the settlement, the sum 
of £2000 was, according to the statement of claim 
invested in the purchase of the land which formed the 
subject of the present action ; this statement however 
was denied by the defendant who alleged that the 



land in question had been purchased by him person- 
ally out of his own moneys. The next step in the 
case material to the present application was the exe- 
cution of a deed dated 3rd September, 1863, appointing 
one John McKenzie as a new trustee of tlje marriage 
settlement. This deed was executed by the defendant 
amongst others (as being one of the persons entitled 
to nominate a new trustee) ; in this deed the lands 
which form the subject of the present application, 
though not actually described, were implied and re- 
cited as being portion of the trust premises ; and ac- 
cordingly, the plaintiH', on the pleadings, contended 
that the defendant was stopped from denying 
their title inasmuch as they represented «John 
McKenzie. The last step in the proceedings, material 
to the present application, was the bankruptcy of the 
defendant on the 14th October, 1873 ; several ex- 
aminations of the defendant were held in the matter 
of his insolvent estate and at these examinations he 
deposed to certain statements which were taken downi 
in writing, and signed by him, and retained amongst 
the re<'.ords of the insolvent court. 

The interrogatories so far as material to the ap- 
plication were as follows : 

1. Look at the copy Indenture of settlement dated 14th 
April, 18o5 [being the document No. 16 in the lat Schedule to 
your affidavit sworn herein on the 25th March, 1889] and state 
whether or not it is a copy of the Indenture referred to in the 
1st paragraph of the Statement of Claim, if not how do you 
make out the contrary. Were you a party to the said Inden- 
ture and was not the same executed 1)y all or which of the 
parties thereto. When and where did you last sec the said 
Indenture and in whose possession was it. J^ave yoii any 
knowledge information or >>elief as to where and in whose pos- 
session it now in. aud, if yea, set forth the particulars of 
such knowledge iiifoiination and belief. 

3. Look at the two Indentures dated the 2ntl and 3rd Sep- 
teipber, 1K63 referred to in the 10th paragraph of the State- 
ment of Claim, the originals of which shall be produced to yuu 
if required, and state whether or not the Indcntureof the 3rd 
Sipteml)er, 1 8r>.3, was executed by you and by all the other 
parties thereto or which of them, and whether or not the pieces 
or parcels of land in the said Indentures mentioned or some 
and which of them are the same pieces or parcels of land us 
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are particularly ile8cri))ed in the 3r(l, 4th, luid 7tli paragraphs 
of the 8tateiiicnt of CUuii, and whether or not the wkid lands 
lieuame and were upon and after the execution of the siiid In- 
tlenture or of one and which of thein vested in John McKenzie 
therein named for an estate in fee simple or for some other and 
what estate but upon the trusts declared by the »iid Indenture 
of the 14th April, 18oo or how otherwist^. 

5. Was not one Madame Caramlini or some other atid what 
I>erson by name in possession of the said pieces or parcels of 
land or some ami which of them as tenant or occupier or how 
otherwise from tlie 31st July 1877 to the 31st March 1878 or 
when. T>id not the Kiid Ma<lame ('arandini or other person 
pav some and what money or rent to the siiid Robert (leorge 
Johnson in res^KJct of such tenancy or occupation. Did not 
the said Rolxsrt George Johnson account to the plaintiffs for 
the rents and profits so received by him or some and what 
IKirt thereof. 

7. Were you examined on oath in the matter of your Insol- 
vent Estate before the Court of Insolvency at Mellwurne on the 
3rd Decemlxsr 1873, the 29th May 1874, the 12th June 1874, 
and the 10th July 1874 or on some other and what days touch- 
ing the said Insolvent's Estate. 

8. Did you at Home and which of the said examinations de- 
pose to, or to the following effect, namely — 

(a) The house and grounds at South Yarra are my wife s 
separate property, 

(A) The L2,000 was invested. I received the proceeds and 
accountcil to my trustee. Since the Be<iuestration Mr. 
McKenzie has received the proceeds antl handed them over to 
Mrs. Murphy by my son. 

('?) {fl) ami (/') were to a similar effect. 

9. State whether or no the L2,000in the 8th iuterro;^atory 
mentioned is the same sum as the L2,0(X) mentioned in the said 
indenture of 14th April 1855, and whether or no the South 
Yarra property in the said 8th interrogatory meiitionotl is the 
property hi whole or in part, and, if in part, to what ex- 
tentj^ the subjectmatter of this action, and whether or no Mr. 
McKenisie in the said 8th interrogatory mentioned is the same 
John McKenzie in the Statement of (/laim mentioned. 

11. Were any and if so which of the statements mentioned 
ill interrogatory 8 signed by you. 



5. 



Ilie answers to tbe above 
follows : — 



interrogatories were as 



1 . As to interrogatory numbered 1 I have no knowledge in- 
formation or recollection and have formed no l)elief as to whe- 
ther the copy indenture referred to is a copy of the indenture 
stated in the 1st paragraph of the Statement of Claim. I was 
a party to the said indenture but I have no knowledge in- 
formation recoUeetion or belief as !» whether it was executed 
bv all or any of the other parties stated in the 1st paragraph 
ojf the said Statement of Claim. 1 last saw the said indenture 
ill the year 1874 on the occasion of my examination in the In- 
solvency Court, upon that occasion I handed it to Mr. Hed- 
dcrwick a memlwr of the firm of Crisp, Lewis and Hedder- 
wick, solicitors, Melbourne, who was then acting as my soli- 
citor ; he] retained it and I have never seen it since. 
1 have no knowledge information or belief as to where and in 
whose possession it is at present. 

3. As to interrogatory nuinl>ered 3. Theindenture of the 3rd 
Sept. 1863 was executed by me. 1 have no knowledge, informa- 
tion or recollection and have formed no belief as to whetheritwas 
executed by all or any of the other parties theret^i. The pieces 
or parcels of land particularly described in the 3rd. 4th. and 
7th. paragraphs of the statement of claim arc the same tis the 
parcels ofland set forth in the schedule to the indenture of the 
2nd. September 18(53. The said Indenture of the 3rd. Sep- 
temlxjr 1863 contains no recitals of the said parcels of land, 
but contains recitals of certain indentures whereby " the lands 
therein mentioned " are recited to be conveyed : on inspoction 
of these last indentures I have formed the T»elief that the par- 
cels of land therein dc8cril>ed are tht^* same as the parcels of 
land particularly describetl in the 3rd. 4th. and 7th. para- 
graphs of the statement of claim. I object to answer the re- 
mainder of interrogatory nnml)ered 3 as I am advised it in- 
volves a question of law. 



As t<i interrogatory numljered 5.— Madame Carandini 
was a tenant of the said parcels of land during the time speci- 
fied. She paid rent sometimes to me and sometimes to the 
said Kol>ert (Jeorge Johnson as agent f<jr me. The said 
Roljert Cieorge Johnson accounted to me, and to no other per- 
son for any moneys received by way of rent by him. On the 
termination of her tenancy Madame Carandini delivered up 
possession to me personally. 

7. As to interrogatory numbered 7. — I was examined on 
oath in the matter of my insolvent estate but I am unable to 
the best of my knowledge, information, recollection, or 
belief to state if the days specified were the divys on which the 
said examinations took place, or on what days the saitl exam- 
inations took place. 

8. As to uiterrogatory numbered 8.— I am unable to the 
l)est of my knowledge, information, recollection, or belief to 
state if all or any of the statements or statements to a like 
effect were made by me at any of the said examinations, owing 
to the lapse of time, I am unable to the best of my knowledge, 
information, recollection or belief, to say what statements 
were made by me at the said examination. 

9. As to interrogatory number 9. — I repeat answer num- 
bered 8. 

11. As to interrogatory numbered II. — I repeat answer 
number 8. 

Mr StaweM, in support. — Except by inference the 
defendant does not say in his answer to interrogatory 
1 whether he executed the document or not. The 
plaintiffs are entitled to the information asked for in 
3. They desire an admission that McKenzie was en- 
titled to the land in fee, as this would save them the 
expense of tracing the title down to him. Atloniey 
General v, Gaskill 20 Ch. D. 319- The answer to 5 
does not state what rent was paid. This is important 
on the subject of mesne profits. Interrogatories 7, S, 
9, and II ought to l>e answered. The defendant, by 
a visit to the law courts, could obtain the information 
desired. 

Mr, McUwjh to oppose. — Interrogatory 1 is an- 
swered sufficiently. The whole action turns upon the 
construction to be placed upon two documents so that 
if the defendant admitted what the plaintiffs desire in 
interrogatory 3 he would admit the whole of the 
plaintiffs case. As to interrogatory 5 the amount of 
the rent is not material. As to interrogatories 7, 8, 
9, and 1 1, the information that can be demanded from 
a defendant is i iformation in his own knowledge or in 
that of his agent or that can be obtained from docu- 
ments in his possession, but not information to be ob- 
tained from public documents which the plaintiff can 
inspect. Bray oii Discovery p.p. 185 142/ Lyell v, 
Kennedy 9 Ap. Cas. 81 ; Glengall v, Frazer 2. Hare 
99. 

His Honor said. — I am quite clear that the answer 
to interrogatory I ought to be more explicit. If tlie 
defendant were to say that he was a party to and 
executed the document that would be sufiUcient. As 
to interrogatory 8 I think the ground of objection is 
a good one. This interrogatory asks the defendant to 
admit upon oath the plaintiff's construction of these 
two deeds, and I think the defendant was well advised 
in objecting to answer it. As to interrogatory 5 the 
del'ondant has clearly omitted to answer a portion 
namely the amount of rent, which should l>e answered. 
As to interrogatories 7, 8, 9, and 111 must say I had 
some doubt which I do not say is altogether removed 
Digitized i^ 
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I think a defendant ouglit to resort to all means which 
are accessible to him, and wliich are certainly more 
his property than that of the plaintiff, which will save 
expense and simplify proof. In these interrogatories 
the defendant is asked [His Honor here read the in- 
terrogatories] and he has answered as follows [His 
Honor here read the answers thereto]. By simply going 
to the Insolvency Court and looking at his own exam- 
ination upon oath he would enable himself to answer 
these interrogatories fully and he ought I think under 
the circumstances to take this trouble. Except as to 
interrogatory 3 I allow the summons. Costs to be 
costs in the cause ; certify for counsel. The defen- 
dant to answer further within four days. 

Solicitors. — for plaintiffs, Crisp, f^itvis, and Iled- 
dfirun'ck; for defendant, Lynch ^ McDonald, Stiff man, 
and Keep, 



IN CHAMBERS. 



(Before Williams, J.) 



MuNRO & Cov. V. O'Hanlon 



21st June. 



Rules of Supreme C(mrt, 1884, Order XVI r. 11— 
Adding d^/endanls — Order XVI r. 11 apj^lies to 
cases where a defendant, under the old system of 
pleading, could hare pleade in abatement the non- 
joindt^' of those persons who ,1 the plaintiff seeks to 
add as defendants. 

Application on behalf of the plaintiffs under Order 
XVI r. 11 to add Girdon <fe Moffat as defendants. 

The action was for the recovery of calls on pharos 
due to the plaintiff company. O'Hanlon was on the 
register of shareholders and the action was in the fii'st 
instance brought against him. O'Hanlon j)leaded in- 
fancy and that he was not a member of the company. 
It appeared from the affidavit filed in support of the 
application that Moffat placed the shnres in the hands 
of a broker for sale and that Moffat at the instigation 
of the broker transferred the shares to O'Hanlon 
who was a clerk in the broker's employ and it was 
alleged that this transfer was an illusive one and that 
O'Hanlon was a mere dummy. 

Mr. Hood in support — If the allegations contained 
in the affidavit are true, then Moffat certainly should 
be joined. The plaintiffs wish to have these persons 
before^the Court to ascertain the meaning of this juggle. 

Mr, Irvine, for the defendant, to oppose. — There is 
no jurisdiction to make this order. The presence be- 
fore the court of the transferrors is not necessary for 
the determination of the action. If the action were 
to rectify the register then they might be necessary; 
but in this case the only question is whether the de- 
fendant is liable to pay the call or not. Order XVI 



^, 11 is only applicable to cases of misjoinder or non- 
joinder of parties. If a plea in abatement would have 
succeeded under the old practice a party may now be 
added. This is the test as laid down in Hendall^ r. 
Hamilton 4 ap. cas. r>04, PilUyy r. Robinson 20 Q.B.D. 
1 55 adopts this view. Walcott v. Lyons 29 Ch. D. 584 . 

J/r. Wei gall, for Moffat, to oppose. — The Companies 
Statute make the person on the register prima fa^ie 
liable. O'Hanlon is on the register and therefore is 
liable. Moffat has sold the share and his presence 
could not be necessary in any action otiier than for the 
rectification of the register. 

His Honor said I will consider the matter. 

His Honor, on a subsequent day, said: — This is an 
action by Munro & Co v. O'Hanlon for calls due by 
him as a shareholder in the company. An application 
was made by the plaintiff company to add two persons 
Girdon and Moffat as defendants under Order XVI 
r 11. The ground of the application being shortly 
that O'Hanlon was a dummy, that is a sort cf 
fraudulent dummy and not really the person who 
should be held liable and that the two persons Girdon 
and Moffat were really the responsible parties. Mr. 
Irvine who appeared fordefendant O'Hanlon raised an 
objection to jurisdiction shortly very clearly and 
cogently put, which I think ought to prevail. He 
contended that the power given by the rule was never 
intended to apply to a case of the pi'esent description, 
and cited in support of his argument certain very 
weighty observations made by Lord Cairns in Hendafl 
V. Hamilton 4. ap cas. 504 and by Stephen J. in 
Pilley r. Robinson 20. Q.B.D. 155. With what object 
Mr. Ii'vine's client raised the objection or what bene- 
fit his client expects to derive from its allowance are 
matters with which I need not concern myself I 
think for the pui-pose of ascertaining the limits within 
which the power given by the rule shall be applied, 
and in cases of this description the test suggested is 
not an unreasonable one, viz., could the defendant 
under the old system have pleaded in abatement the 
non-joinder of those whom it it sought to add as co- 
defendants. It is clear that in this case the defendant 
could not successfully have pleaded the non-joinder of 
either Girdon or Moffat. I have been since referred 
to a recent case of Ihjrne v. Broker, 5. T.LR. 255 
which apparently extends the principle ; but even if 
does that case is clearly distinguishable from the pre- 
sent. Summons dismissed with costs, J&2 2s. each to 
defendant and Moffat. Certify for counsel. 

Solicitors for plaintiff, Afalhson, Englawl, <t 
Stewart ; for defendant 
o r Moffat, Smith, Emmerton dh Johnson, 
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Applications under oi-der XIX r. 7 on behalf of 
tlie plaintitis for further and better particulars. 

The statement of claim, so far as material to the 
present application, was as follows : 

2. On March 16th 1887, the defeDdants falpely and 
maliciously printed and pulilished in their said newspaper 
** The Age," of and concerning the plaintiffs and of and con- 
cerning the plaintiffs in their saUl business as printers and 
publishers and in relation to the said Itook the words follow- 
uig : — *' Quite a commotion has been caused ui this district 
over a work entitled the History of Victoria and its Metropolis 
(meaning the said book printed and published l)y the plaintiffs 
as aforesaid) which is now )>eing delivered fwconHmj to ordtr 
by a Melbourne publishing firm (meaning tlie plaintiffs.) 
Many people allege that they have })een victimised aiul there 
is a unanimity of averment amongst those to whom the l)ooks 
are being delivered that they never signed an order for the 
book, but only a document containing the information relating 
to the early liistory of the district which was solicited by the 
canvasser. Numl^ers declare that they absolutely refused to 
sign the order but were asked '* Just to sign the information 
supplied as a.sniarantee of its correctness." It would appear 
as II a clever doilge had l)een worked in securing the signatures 
to the orders, as numbers of people at Lara and Werril>cc 
complain that they were ** got at " in a similar manner. 
Some of the farmers favor the idea of fonning a defence fund 
and contesting payment in the Police Court " whereby the 
plaintiffs have suffered damage. 
The defence was as follows : 
The defendants say that 

1. They deny that thoy printed or pulilished the 3aid 
words of the plaintins or of them in their paid 
business. 
3. They deny that the said words bear the meaning 

alleged or any libellous meaning. 
3. The said words without the alleged meaning arc true in 
substance and in fact. 

pARTicruvRs. 

Certain persons representins themselves as engaged in the 
work of collecting material tor a )x>ok to ))e published con- 
taining the histories of old colonial residents, called at various 
times in the yoat 1887, upon certain residents at Werribee, 
Lara and Little River, and rer^uested infonnation from such 
residents. Such information was given verbally and notes in 
writing were then taken by such persons who tliereafter nsked 
each informant to just sign such notes as a guarantee that the 
information was correct. Some of the sai<l residents were asked 
to give orders for the said book so to be publishe<l, but 
refused. It su))sequently appears that such persons were 
canvassers employed by the plaintiffs and such canvassers 
falsely allege that the said residents signed orders for the said 
lx)ok and the plaintiffs have sent out copies of such book to 
the said residents who refused to receive the same. Some of 
the said residents are farmers and have considered the ad- 
visability of forming a fund for the purpose of enabling them 
to defray the expense of defending any actions the pUintiffs 
might bring m the Police Court for the price of the said )KX>k. 

The plaintids by the summons asked for the follow- 
ing further and letter particulars to the defence of 
justification. 

1. The names and addresses of the ''certain persons" 
representing themselves as engaged in the work of collecting 
material for the book in Uie pleadings in this action 
mentioned. 

2. The mode of representation, whether verbally or in 
writing. 

3. Tne thnes they called during the year 1887. 

4. The names and addresses of the certain residents 
at Werribee, Lara and Little River upon whom they called. 

o. What infonnation they requested, 

6. The names and addresses of the persons referred to in 
the Defence as "some of the said residents" who were asked 
to give orders for the said book and refused. 

7. The date when it ** appeared" that the said certain per- 



sons were canvassers employed by the plaintiff as allege<l. 

8. What thcdefundants in their defence niean by '"apixjared ;" 
do they mean to allege that the said certain persons were ;n 
fact or only appeared to the defemlants to l>e employed by* 
the plaintiffs. 

9. The names and addresses of such of the persons 
ieferre<l to in the defence as "some of the said residents are 
farmers. 

10. As to "considered the advisability" what is meant? Does* 
it mean a mere mental consideration or that any actual or if 
so what overt steps were taken by them to form a "fund* as 
alleged. 

Mr, Anderaoiii in support. The representations 
were evidently made by the plaintiffs* agent and not 
by the plaintiffs themselves, it is therefore to be pre- 
sumed that the plaintiffs did not authorise the agents 
to make these representations, and knew nothing 
about them. The plaintiffs under the circumstances 
are entitled to the particulars of the persons to whom 
the representations were made, the plaintiffs cannot 
tell where or under what circumstances the agents 
uttered the words, and may therefore come to trial in 
entire ignorance of the persons to whom they were 
uttered and unprepared to meet the defence made 
against them. Bradbury ^\ Cooper- 12. Q.B.D. 94. 
Even if the plaintiffs were alleged to have made the 
representations themselves they would be entitled to 
particulars of the names and addresses of the persons 
to whom these representations were alleged to have 
been made. Roaelle i\ Buchatian^ 16., Q.B.D. (j^y(i. 

Hood to oppose, The plaintiffs are not charged 
with making tlie representations tliemselves ; they 
are alkged to have been made by their canvassers. 
The defendants know nothing about these canvassers, 
and the plaintiffs must know who they are and where 
they live. The defendants are quite willing to giving 
the information required as to the mode of representa- 
tion. As to the information asked for in 3. 4, 5, C, 
and 9 the plaintiffs must have the orders obtained by 
their canvassers, and from those orders they can ob- 
tain the dates on which the canvassera called. They 
seek to ask for the names and ^addresses of our wit- 
nesses which cannot be done before trial. The defen- 
dants do not know how it "appeared-" The meaning 
of ** considering the advisability" is self-evident. The 
cases of Bradbmy r, Coojyer and Rcselh v, Buchmuin 
do not apply for this is an action of lil)el, and those 
were both actions of slander in which it is distinctly 
shown that a different practice has come into ex- 
istence 

His Honor said — I will consider the mattter. 

His Honor en a subsequent day said. This was 
an application by the plaintiffs for further and better 
particulars under a general plea of justification. The 
plaintiffs complain of a libel published by the defen- 
dants in the " Aye''' newspaper which was as follows : — 
[His Honor read the lil)el complained of.] The defer - 
dants pleaded the general plea of justification sta- 
ting that "the said words without the alleged meaning 
are true in substance and in fact," and then deliver<»d 
particulars under that plea. What struck me at the 
outset was this ; the rule has always been presumed 
to lie that a party should not be compelled to discloi^e 
his evidence. At the same time I see^ tjiat unless I 
Digitized by' 
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indireoil J infringe that rule the plaintiffii will be quite 
at sea as to what evidenoe thej hare to meet at the 
trial. I therefore think that some further and better 
particular! ought to be giren ; at the same time I 
shall endeavour not to infringe the rule I 
have just mentioned more than in absolutelj necessary. 
Dealing in order with the particulars asked for in the 
plaintiffii summons I think: — 

1. It is essential for the plaintiffs to get some infor- 
mation as to who the agents were who are said to have 
made these alleged misrepresentations the plaintifb 
presumably repudiate that any authority wss given 
by them to the agents to make these mis- 
representations and I think it in only right that 
they should be afforded the means of culling out 
those of them whom it is alleged by the defendants 
have been . guilty of these practises in the Geelong 
district. Unless this be given the plaintiffii will 
be unable to contradict the witnesses. If the de- 
fendants can give these particulars they ought to give 
them to the ^t of their ability. I would go further 
and say that if they cannot do so, they could, by dis- 
closing the names of one or two of the persons on whom 
these agents called, enable the plaintiffs to obtain 
the information sought for and therefore I think that 
unless they can give the names and addresses of these 
agents, they ought to give the names and addresses of 
the persons on whom they are said to have called. 

2. Is not opposed. 

3. This ought to be supplied with as great certainty 
as possible for the purpose of identification. 

4. Ought to be refused except as it may be necessary 
to ident^y the agents. If they cannot give the infor- 
matioi^ under 1 & 3 then the infohnation asked for 
should be given. 

5. Refused. 

6. Befused on same grounds as 4. 

7 A 8, I will take together I think information 
should be given as to when it appeared and the 
manner in which it appeared. 

9. Should be refused. 

10. Is decidedly hypercritical and 1 will refuse it. 
Costs to be costs in the cause. I certify for counsel. 

Solicitors for plaintiffs, BraJiam cfc Pirani ; for de- 
fendants, GUloit Croker dk Snotoden, 



SITTINGS IN BANCO. 



'Before Higinbotham, C J., Williams and 
Holroyd, J.J.) 



Slade v. Victorian Railways Commissioners. 



Sept. 22, 23, 1888, May 28, 1889. 

Negligfince — Dangerous Machine — Injury to Child — 
Bare licensee — Trespasser — PoinU Reserved — Find- 



ing ofJufy'-^udieatureA^ 1883 (Jfo. 761) See. 25. 

Per W%Uiam$ and Hdroyd^ J. J. — Permm9 in whom 
property ie vested are not liable for an injury eaueed 
to a treepaseer or a bare lieenaee even though he is a 
ehUd of tender years by a machine used by them on 
their premises (which ie not dangerous in itself ernul 
which cannot become dangerous accidentally) ksiifig 
meddled tvith by mischievous persons unauthorised 
by them but they would be liable for an injury to a 
bare licensee caused by a trap or hidden danger of 
the existence of whwh they kneU> or ought to be 
presumed to know. 

Per Higinbotham^ CJ, — The extended power given by 
the Judicature Act Sec 26 to a judge to reserve any 
case or any point in a case /or the consideration of^ 
the Full Court does not include a power to the Full 
Cinirt upon the consideration of points reserved U> 
disregard or overrule the findings of the jury which 
can only be dealt u^ith upon a motion for new trial 
or an appeal. 

Points reserved by Williams, J. 

This was an action tried before Williams, J., and a 
jury in August last in which a boy 10 years of age by 
his next friend brought an action against the Victorian 
Railways Commissioners to recover damages for a hurt 
sustained by his foot being caught and crushed in a 
" traveller" in motion on the Port Melbourne Rail- 
way pier as it was alleged through the negligence of 
the defendants. This "traveller" or "traverser" waa 
used to connect the traffic and by means of it trucks 
were shifted from one line of rails to another and it 
appeared that when not in use it was fastened by 
means of a clamp some thirty pounds in weight which 
slipped into a slot. Boys were in the habit of lifting 
thb clamp for the purpose of pushing the traveller 
along while others of them were having a ride. The 
plaintiff was on the pier on the afternoon of Hospital 
Sunday in October, 1887, when there was a band of 
music playing and stated that he was sitting on the 
traveller listening to the music when some boys pushed 
the traveller along and crushed his foot. There was 
some evidence that the plaintiff was having a ride on 
the traveller with other boys previously and that he 
and the other boys had been warned by the care- 
taker but the jury said he had not been so warned. The 
clamp for fastening the traveller had been put down 
on the Saturday evening previous and must have been 
lifted by some of the boys during the Sunday. The 
jury answered several questions in favour of the plain- 
tiff which findings are set out in the judgment of Hig- 
inbotham, C.J., and gave a general verdict for plaintiff 
for £1,000. The learned judge reserved three ques- 
tions for the consideration of the Full Court (1). That 
th<)re was no evidence of n^ligence on the part of the 
defendants (2). That the traveller was not dangerous 
unless meddled with, (f^). That paragraph 3 of the 
defence which alleged that the traveller was properly 
and securely guarded and fastened and paragraph 5 
of the defence which alleged that the traveller was not 
a machine dangerous in itself and the same was pro- 
perly and securely fastened and was by the plaintiff 
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«nd other boys impn^rlj interfered. witJi and set in 
taqotion were proTed. 

Dr. Madden and Hood (for the phuntiff)— ^Thejavy^ 
n^atived every plea the defendants set^ up'. The 
.authoiities shew they are liable. Lynch v. Nwrdin 
1 Q.B. 29 ; Manganv. Atherton 1 L.R. Ex 289 ;. Clark 
V. Chanibers^ Q.B.I>. 327; Lay v. Midland BaUway 
Company 34 L.T, 30 / Bridges v. North London Rail- 
way Company L.R. 7 £. x J Ap 233 ; Grill v. Gene- 
r<d Iron Screw Company L.R. I, C.P. 612; Metro- 
politan RaUivay Company v, Wright 11 Ap. Ca. 156. 
The distinction between contributory negligence of 
•children and grown up people is shewn in MeKinflion 
i;. Morris 11 V.L.R. 196. [Williams, J. : The plain- 
tiff*s cross-examination contradicted his evidence in 
•chief.] This Oourt has already decided this month in 
\Nicoll V, jMcoU that where a plaintiff gave and re- 
peated an answer in cross examination which disposed 
•of his whole case as he had given a different answer in 
•examination in chief the learned judge of the County 
Oourt was wrong in non-suiting him and should have 
«ent the case to the jury. [Williams, J. : There the 
witness corrected himself during the cross-examina- 
tion.] Only after it was suggested what would be the 
consequence. [Box : You do not say whether we are 
liable for a dangerous machine or negligence.] We 
merely set out our facts. [Williams, J. : They do not 
Attack the findings of the jury or move for a new 
irial.] 

Helm aiid Box (for the defendants). — At the close of 
the plaintiff's rase the objection was taken that there 
-was no evidence of negligence or of the machine being 
•dsBgerotts. We do not deny that there was evidence 
that the plaintiff was lawfully on the pier as a bare 
licensee., The question is : What is the duty of per- 
sons who own a particular property towards bare 
licensees permitted to go on that property by tacit per- 
mission and not induced to go on by allurement invi- 
tation or contract t Such a person who goes on 
merely because the owner does not object must take 
the place as he finds it. All the cases cited relate to 
a public place where the plaintiff had a right to go and 
the defendant no right to object or to a machine dan- 
gerous in itself. Tlos pier is vested in the defendants 
by Act No. 767 Sec. 40. [Higinbotham C.J. : Does 
that give them a right to exclude the public f] It 
^ves a right to regulate the use. [Higinbotham, C.J. : 
Until you withdraw your permission he has a right to 
be there. How is your liability altered t What is 
the exact distinction between the custodian of a 
public place and the owner of a private place which 
the plaintiff has a license to enter 7] The duty is 
altered. This is like the cases of owners of mews in 
England. [Holroyd, J. .* The Railways Commissioners 
have power to frame bye-laws. Were these bye-laws 
in evidence ?] No. See Bolch v. Smith 7 H. & N. 736; 
JSouthcote V. Stanley 1 H. & N. 247 / Deane v. Clay- 
ion T. Taunt 522 / Clark v. Chambers 3 Q.B.D. 327 / 
Dixon V, Bell 5 M. and S. 198. [Williams, J. : In 
the case of private parks at home do not the public 



visit them at their peril t] Yes. [Higinbotham, 
G.J. ; There is evidence this traveller was not in its 
proper place. Do you say this pier is so entirely a 
private place that the Railways Commissioners incurred 
no liability for anything safe or unsafe on it f] Tea, 
unless the person injured came by contract or on'busi- 
uesB. Toomey v. London and Brighton Railway Co., 
3 C.B.N. 8. 146 ; Ryder v, Womhwell 4 L.R. Ex 32 
show that a good deal more than a scintilla of evidence 
is necessary before the case should be sent to the jury. 
The reservations at the dose of the case stand good 
and quite outside the findings of the jury which can- 
not be supported. This court is now in the same 
position as the judge at the end of the case. 
Giblen v. M'MuUen 2 D. R. P. C. 317. On the notes 
facts and pleadings the plaintiff has no case. The 
pleadings seem to shew the case to be one of a dan- 
gerous machine but counsel for the plaintiff seem now 
to be relying on negligence. Tliis machine had been 
on the pier for many years without any accident and 
was not dangerous unless meddled with by lifting 
heavy clamps 30 or 40 pounds weight. The injury 
was caused not by the machine but by the boy and 
his co-actors and then the court should interfere before 
it goes to the jury not on the ground of contributory 
negligence. Sayer v, HaUon 1 C & £ 494. We never 
tacitly permitted this boy to ride on this traveller. He 
went for his own gratification. A boy merely because 
he is a boy, cannot claim for injury which he has 
caused himself as by jumping on the tail-board of an 
omnibus. A man has no right to leave a cart unpro- 
tected on a highway for boys to clamber on but defend- 
ants had a right to have this traveller iiere. A pos- 
sible precaution after damage is not evidence of n^- 
ligehce. Gantiel v. Rgerton L R 2 O. P. 371 Willis 
J at p. 374. Bughes v. Maefie 2 H & C. 749, Man- 
gan v. Atherton L. R. 1 Ex. 239. Crofter v. Metro- 
poKian Railway Coy L.R. 1 C. P. 800; Clarke v. Cham,- 
hers L. R. 3 Q. B. D. at piu^e 338 ; 8mUh v. London A 
St, Eatheriwfs Dock Coy. L.R. 3 C.P. 882; McEinnon 
V. Morris 11 V. L. R. 176 ; Jevoson v. GaUy 1 C. & K 
364. 

Hood (in reply). The question isthis, onthewhole case 
is there a case to go the jury t The question of trespass 
or license is not applicable. Defendants are respon- 
sible even to trespassers if the machine is dangerous in 
itself or may become dangerous. Heaven v, Pender 1 1 
Q. B. D. 506. [Holroyd J , that is more like a guest 
but in the case of a horse and cart being left on the 
street they are trespassers and a nusiance]. Coby v. 
hill C. B. N.S. 556 an invitation imports a knowledge 
by defendant of the probable use of the article and 
therefore establishes the duty. Gantiel v. EgerUm is 
distinguishable as there the children were acquainted 
with the danger. In Deaner v. Clayton the plaintiff 
kept the verdict though he was a mere trespasser 
and had knowledge of the danger. In Bolch v» 
Smith the plaintift had knowledge and so it was a 
question of Violenti nan Jit injuria or contributory negli- 
gence. [Holro3rd J., the boy here knew this machine 
could be moved, and knowing that put his legs in a 
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dangerpua position.] That questioA is for the joiy, ' If 
* reasonable man might know that it oould be put in 
motion, so as to be dangerous it is a dangeron^ ma- 
chine. This is not privatQ property of the defendants. 
It it is only vested in them for the purposes of the Act 
Na 767 see Sec. iO., 44. The preamble shows they 
are State Railways and the public is only governed by 
the regulations. [Holrpyd J., they are kept out sub- 
ject to limitation]. They are subject to by-laws as on a 
highway. Here a danger is strung on plaintiff and if 
it is not hidden the case becomes one of merely contri- 
butory negligence. [Holroyd J., Is he lawfully there at 
all f\ Lard Hamer v. Flight 24 W, B. 846 per. Brett J. 
ffeaven^ v. Pender 11 Q. B. D. p. 515 per Cotton L. J. 
Sheridan v, Board of Land and Works 9 Y. L. H. (L) 
421. 

HiGiNBOTHAM, C.J. : — ^This \& an action by a boy 
10 years old^ by his next friend, against the Victorian 
Bailways Commissioners to recover damages forahurt 
sustained bv his foot being caught and crushed by a 
*Hrayeller in motion on the Port Melbourne railway 
pier through the alleged negligence of the defendants. 
At the tnal before Williams J., the plaintiff had a 
▼erdict for LI ,000, the amount claimed. In reply to 
specific questions put by the learned judge, the jury 
found that the plaintiff was lawfully on the pier on 
the day in question — a Sunday in October, 1887 — 
that the '' travellers " are dangerous to persons on the 
pier when in motion ; that the ^< traveller " which did 
the hurt was not, in the opinion of the jury, securely 
guarded or &stened, so as to prevent its being moved 
that the defendants had not^ in the opinion of the 
jury, taken reasonable precautions to prevent the 
traveller being set into motion by persons meddling 
or playing with the traveller and not authorised to set 
it in motion ; that the defendants had, in the opinion 
of the ury, taken reasonable precautions to prevent 
the traveller getting into motion by other means than 
that of personal interference ; that the plaintiff had 
not brought about the accident by his own fault; 
that the plaintiff could not, in the opinion of the jury, 
by the exercise of ordinary care and caution, have 
avoided the accident ; that the plaintiff was not play- 
ing with the other boys with the traveller for the 
purpose of having a ride upon it ; and that he merely 
took a seat on the traveller before it was set in motion 
for the purpose of listening to the music, and that it 
was set in motion after he had so tiJcen his seat^ 
without his knowledge or consent. These findings of 
febcts now bind this Court, in my opinion. Reserva- 
tions at a trial were always in the nature of a conven- 
tion between tlie judge, the jury, and counsel, and the 
answers of the jury to specific questions put to them 
at the trial controlled the Court in considering how 
the veidict should ultimately be entered (per Mellor, 
J., in Hollnis v. Fowler L.R., 7 E. and Ir. App., at p. 
772, Urquha/ri v, MacphersoHj L.R., 3 App. Cas., at 
p. 326). By the Judicature Act, section 25, a judge 
may reserve any case, or any point in any case, for 
the consideration of the Full Court. The extended 
power given by this section and by the rules of court 



to a judge at the trial was not intended, I thiii^, to 
include a power to- the Full court upon consideration of 
points reserved of disregarding or overruling the 
special findings of the jury. A seeming conflict, if 
there be any, between the special findings of the jury 
and the evidence can be dealt with only upon a 
motion for a new trial or an appeal The following 
three points in the case were reserved by the learned 
judge at the close of the case for the consideration of 
tiie Full Court First, that there was no evidence of 
negligence on the part of the defendants. Second, 
that the traveller was not dangerous unless meddled 
with. Third, that paragn^ 8 of the defence which 
alleged that the traveller was properly and securely 
guarded and fastened, and pamgn^h 5 of the defence, 
which allied that the traveller was not a machine 
dangerous in itself, and the same was properly and 
seciuely fastened, and was by the plaintiff and other 
boys improperly interfered with and set in motion, 
were proved. The first of these points reserved has 
been argued before us on a ground which does not 
appear to have been raised or even mentioned by 
eiUier party at the triaL It is now contended that 
the plaintiff was a bare licensee^ that his presence on 
the pier on the day in question was not by the invita- 
tion express or implied of the defendants, and that, 
consequently, he was there at his own risk, and that 
the defendants are not liable. Boleh v. Smithy 7 H. 
and N., p. 736, was cited in support of this view to 
show tiiat permission to go on a man's land, while it 
involves leave and license, gives no right. The dis- 
tinction between such a bare licensee and a person 
who is to be presumed to be present by invitation is 
thus referred to by Erie, J., in Chapman v, EothweU^ 
RB. and E., p. 168. '' The distinction is between the 
case of a visitor (m the plaintiff was in Sauthcote v. 
Stanley, 1 H. and N„ p. 247) who must take care of 
himsel]^ and a customer who as one of the public is in- 
vited for tiie purposes of business carried on by the 
defendant." Referring to this distinction Willes, J., 
in delivering the judgment of the Court in ludermaur 
V. Dames, L.R., 1 C.P., at p. 287, observed that " this 
protection does not depend upon the fact of a contract 
being entered into in the way of the shopkeeper's 
business during the stay of the customer, but upon the 
fact that the customer hsR come into the shop in pur- 
suance of a tacit invitation given by the shopkeeper 
with a view to business whidi concerns himsell" And 
on page 288 heobserves that *^ the class to which the 
customer belongs includes persons who go, not as mere 
volunteers, or licensees, or guests, or servants, or per- 
sons whose employment is such that danger may be 
considered as bargained for, but who go upon business 
which concerns the occupier, and upon his invitation, 
express or implied. And with respect to such a 
visitor, at least, we consider it settled law that he, 
using reasonable care on his part for his own safety, 
is entitled to expect that the occupier shall on his 
part use reasonable care to prevent damage from un- 
usual danger which he knows or ought to know; and 
that where there is evidence of neglect, the question 
whether such reasonable care has been taken by no- 
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tioeof lighting, guarding, or otherwise, and whether 
lAiere was oontribntory negligence in the sufferer, 
must he detennined by a jury as a matter of fact." 
This judgment was confirmed on appeal The com- 
HDiencing words of the paragraph above quoted are 
cited with approTsl by Blackburn, J., in Smiih «. 
SieeU, L.II., 10 Q.B., at p. 127. The plaintiff; with 
the public generally, was admittedly licensed by the 
defendants to be on the pier on the day in question. 
The license — ^if it were no more then a license— -would 
include, I should say, permission to all the licensees to 
seat themselves on any part of the pier, or on a tra- 
veller, or on any other Uiing or object on the pier that 
could be reasonably used for that purpose without 
doing injury to it or causing danger to oUiers lawfully 
using the pier. But a bcixe licensee would do that 
and every other act in the exercise of the license 
entirely at his own risk. The onuM lay on the plain- 
tiff of proving that he was not a mere licensee. The 
evidence showing that the plaintiff was something more 
than a licensee, and that the defendants invited the 
public to the pier on the day in question with a view 
to business which concerned themselves, was certainly 
scanty, possibly because the facts were supposed to be 
generally known and easily proved, and therefore not 
likely to be disputed. But^ere was sufficient^! think 
to justify the finding favorable to the plaintiff included 
in the general verdict. The Sandridge pier is vested 
in the defer>dant9 and is under their control (Act No. 
767, Sec. 40) ; it is connected with their railway, and 
goods and passengers are carried to and from it by the 
defendants railway from lielboume to PortMelboamo. 
A passenger steamboat plies to and from the pier on 
Sundays. A pierman employed by the defendants 
occupied a house on the pier, and it was his duty on 
Sundays to attend to the steamboat on its arrival and 
departure from the pier, and to go up and down the 
pier to see that all was right. It was a reasonable 
inference from these facts that the defendants carried 
on, or were interested in, a passenger business by 
rail and steamboat to and from the pier on Sundays, 
and that it concerned their business that the public 
should be encouraged to do what it is stated the pub- 
lic in fact did, resort freely to the pier on Sundays. 
The plaintiff was on the pier as one of the invited 
public, and it made no difference that he was not a 
passenger either by rail or steamboat. See per Willis, 
J., ubi supra, and Langton v. the Board of Land and 
Works, 6 V. L. R. (L), p. ZU Sweeney v. The Board of 
Land and Works. 4 V. L. R. p. 440. He was entitled 
therefore to expect that the defendants would use rea- 
sonable care to prevent damage from any unusual danger 
on the pier which they knew or ought to have known. 
Then did the defendants use such reasonable care ? I 
think that there was sufficient evidence to 
justify the jury in finding that they did not. 
Tlie traveller though not dangerous in itself 
and when at rest, would undoubtedly be a 
source of danger to foot-passengers if it should be un- 
guarded, and not held in its place by clamps or other- 
wise. This was known to the defendants* servants, 
whose duty it appeared to be to place the clamps On 



the travellers down at the condanon of each week- 
day's work. But no means were employed to fasten 
the clamps, or to guard them so as to prevent them 
from being raised by careless or mischievous Sunday 
visitors. The neglect to employ any such means was 
the ground, and it was in my opinion a sufficient 
ground, on which the jury found that the defendants 
were guilty of negligence. The faot that the clamps 
were not raised by any of the defendant's servants, but 
probably by boys at play, would not exonerate the 
defendamts. The primary and substantial cause of the 
accident was the neglect of the defendants to securely 
fasten or to guard the clamps. '* A man who leaves 
in a public plaoe^ along which persons, and amongst 
them children, have to pass, a dangerous machine, 
which may be fatal to any one who touches it, with> 
out any precaution against mischief is not only guilty 
of negligence, but of negligence of a very reprehensible 
character, and not the less so because the imprudent 
and unauthorised act of another may be necessary to 
realise the mischief to which the unlawful act or 
neglect of the defendant has given occasion." Per 
Brett^ J., in CoUina v. Middle Level Commissioners, 
L.B. 4 C.P„ p. 279 ; see also Mackinnon «. Morris, 
11 y.L.R., p. 176, and Clark v. Chambers, 3 Q.B.D., 
p. 327. The second point reserved is included in and 
governed by the first. Although the traveller was 
not dangerous unless meddled with, the defendants 
are liable to invited visitors for their own negligence 
as the primary cause of the mischief realised by the 
intermeddling boys who raised the clamps and set the 
traveller in motion. With respect to the third point 
reserved, I think the third paragraph of the defence 
was not proved. The jury have found that the 
traveller was not securely guarded or fastened so as 
to prevent its being moved. The evidence was de- 
cisive in favor of this finding. The allegation in the 
third paragraph would be immaterial, and would not 
amount to a defence, if understood in the sense that 
the traveller was securely fastened and guarded, 
except as against persons improperly intermeddling 
with it. If the plaintiff was on the pier by the invita- 
tion of the defendants, they would be liable unless 
they took reasonable precautions, which the jury find 
they did not take, against the improper intermeddling 
by other persons with the traveller, by which it was 
set in motion. I am also of opinion that the fifth 
paragraph of the defence was not proved. The 
material allegation in this paragraph is that the 
plaintiff and other boys improperly interfered with 
and set the traveller in motion. The jury have found 
that the plaintiff did not know of or consent to the 
acts of those persons, whoever they were, that set the 
traveller in motion, and that he could not by the 
exercise of ordinary care and caution have avoided the 
accident that resulted from its being set in motion. 
The evidence on this point is not satisfactory, but 
there was sufficient in my opinion to make the question 
one for the jury, and to remove it beyond the juris- 
diction of this court when called upon to determine 
points reserved in connection with specific findings 
given in answer to specific questions put at the trial. 



Vol. XI. 



THE AUSTRALIAN LAW TIMES 



NOTES OP CASES 
Ctli UiU', 1S89. 



I ain of opini.m tluit all the tliroo n's<M'V(»(l points in | ni()rniiii( ; so the ivaHonahh' iufi'iciice is th it 
thi<c:i.sc should h" determiiuMl in favor of thcplaiutiir. '. tiics*' otJHr l»oy> h.id lifted the elamps out of the slots 
Williams, J.~-lVfore priet^'dlnij to <'oiisider the for the purpo.se of Iiaviiii^ r.dcs upon the traveller. 
quo.Hions reserved in this ease for our opinion in their j The plaintitl' when so riding upon tlie tiavelhM*. or 
leijal aspect, I desire to draw attention to some facts j when so Ixiini^ pushed along seated on the traveller. 



very material in my opinion, to their eonsid(M*ation 
Tlie pier on which tiie aecid'nt oecurnd is a pier 
vested l»y statute in the defendants. Prinui 
/hcie, therefore, eveiy pei'son who goes up ui 
that pier without permission, expressed or 
implied, of the defendants, is a trespasser, j 
Tlie defendants have power to frame hye-laws, 
amongst others regulating the admission of the pul»l c 
to this pier; hut no such In e-laws were put in evidence 
at the trial, nor wius proof given of the existence of 
an\ such by law. On this pier the defendants, for the 
}>roper conduct of their business, use an'l keep a 
machine calhnl a 'Mniveller." 'lid's machine is not 
dangerous, hut perfectly harndess. in itself. It is, 
when not l)eing us' d, fastened in its place l»y h(»avy 
damjK at the sides, each weighing from 2Sll)s. to 
:»011>s or more. The.>>e c^lamps fix down into slots, and 
tliese fa.-^tenings areamplysufhcient t » keep the travel 



got his toot crushed l)ct\vcen the traveller and the rail, 
and now seeks to reco.er from th.' defiMidants damages 
for the injuries he tluM'ehy sustained. The contention 
of his counsel is that t\w defendants had a duty cast 
upon th<Mn t/ml the j)laintiir and any other persons 
in the same po>>ition, to so S'curely fasten the 
clamps that they could not he lifted out of 
the slots by nny mischievous ]>erson, and so 
render the machine capable of being easily set in mo- 
tion. One of the main and principal (juestion< there- 
fore that wi» have to consider i>i whether thedefendants 
owed any duty of this nature and of this extent to the 
phiintitr, assuming tint h(M>ccupied no other position 
than that of anyone else of ihe promenading ]iublic. 
llpon the evi(h'nce, I think he occupied a diHeient 
position, lor upon the evidence T think ho was f/va 
the travell(M' a tn»spa^ser, if not by sitting upon it, at 
I any rate by riding upon it. lUit assuming that hehad 



ler securely in its place, unless they are interfered heen huit by the* mnchine when he was not eithei- 
with by lieing lifted out of the slots. Once, however, sitting upon it or riding upon it — a machine, it must 
the clamps are lifted out of the slots, persons by push- be borne in mind, harmless and not dangerous in itself 
ing, or according to the evidence, a .strong wind may — having leensetin mot "on by the wilful and unau- 
set the traveller in motion. Thes(» travellcM*.^ are not thorised act or agency of other nn'schievous persons, 
used on Sundays, and are supposcnl to remain r^tatio- \ couhl the defendants have been then h(»ld liable to the 
nary from Saturilay night to Monday morning. The | plaintifl' for the injury he .sustained? T think not. 
day on which the accident occurred was '* llospit^al The plaintilT was at th- utmost a bare licensee. He in 
Sunday," and it was prov(»d at the trial, not obj(» ;t(Hl ' connnon wiih the nst of th«' public was .illowed by the 
to or questioned, that on that day, as well as on all defendants to use (his pier for the purprise of recreation 
other Sundays and holidays, the public are allowed | and enjoymt^it on sutrerance- it was never, even sug 
without objo.tion hy the defendants to prome- ' g(\sted at the tiial either in tlu^ ad<lresses ot counsel 



nade up and down this pier. The plaint it!* on 
the occjusion referred to, though not a passenger 
by any of the defendant's trains, resoiled to the 
pier as one of the public, in company with some 
other lK>ys, for the purpo-e ol his own lecrearion and 
enjoyment, and, as far as the evidence shows, for that 
})urpose only. yVs long, thercfort*, as plaint ill was 
uj)nn the pier promenading ui>on it and listening to the 
music, lie was in the same position, enjoyed the same 



forth(» plaintitl' or in the evidence that he occupied 
any other position. There is not a particle of evidence 
to show that th(» defendants derived any gain from or 
had any inter<"-t in his use of it. It is important to 
bear this ab.scnc(M)t: evidiMice in uiind, and still more 
important in this, as in all other cases, to well con- 
sider on whom is th<» onus of proof, if to sucee<Hl the 
plaintitl' has to establish the fact that he upon this oc- 
casion occupied a higher postion than th: t of a bare 



rights, and ran the same risks as any other mend >cr of • liceniree of the det'en<lants, upon liim must irost un- 
that IkkIv of the public who resorled to the pier for i doubtedly lests the onus or obligation of proving that 
the purpose of recreation and enjoyment. In other ho occupied that higher position. As he has wholly 
words, ho was allowed to come upon and remain upon failed to /idduce any proof of thisdescription, I cnniot 
the pier by the tacit jiermission of the defendants, upon theevid'iice rt^i-ard him in any othcM* light than 
This is what is meant, and all that is nnant hy the atthebesta lie.cnsee. Then if the macliine be not 
tinding of the jury, that "the plaintitl' was lawfully dangerous in its«'lf, and if tin; accident in <juestion 
upon the pier upon the day in (piestion." IJeing would not have happened h.id not this hai"ml/'<s m i- 



there, he proceede<l, as he s;iys in his examination in 
chief, to sit upon the defendants' traveller for the pur- 
pose of listening to the music ; for the purpose*, a<- 
cording to his own repeited admissions in cross- 
examination, and to tlie evidence of the only cojn- 



chine been improperly and wilfully set in motion In 
the effort and contrivance of mischievous trespassers, 
can tli(» plaintitl'. a th(»n Iicens(M» upon the pier, recover 
against the defendan's compensation for the injuries 
he has sustained by that machine liaving be -n so set in 



pinion of that day that he.ca'led, John nru(!<* (foi- h(» motion! 1 think the ci.ses of /,'ofr/i r. SinUh, 7 H. 

calls neither of the Shorts), of having a ri(h» on the and X, p. l'M\ \ S 'nf!i':}tc t . Sftu/a/, 1 H. and N, p. 

traveller while it was pushed by other boys. The \\1 \ ZnclirrnKiu r. I)(in'f'.<i, F^. U.. I C P. ; and Smifh 

machine had been put in its place on the Saturday r. Lnyultni mtd St. Kutfu'rinc Dock Co.. L.li., ,» C.P., 

night, and the clamps were down on the Sunday p. .'>'2G all show that Im^ cannot. If the plaintiff had 
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sustained an injury on the ])ier by reason of a hole in 
the pier, of the existence of which the defendants were 
shown to have been aware, or of the existence of 
which they might have been presumed to know, the 
cose would have been diflfcrent. For in that event 
the licensee would have been injured by something in 
the nature of a dangerous trap known to the 
licensors. If I, out of purely philanthropic 
motives, throw open my ground? on Sundays 
to the public for their recreation and enjoy 
ment, and I have a heavy stone roller sta- 
tionary on my lawn, and through the un- 
authorised agency of some mischievous members of the 
public this roller is, after great efforts, set in motion, 
and pushed over the foot of another member of the 
public who is gazing at a shrub or a flower. I take it 
both common sense and law say 1 am not ra^ponsihle 
But if one of the public on such an occasion were to 
injure his foot by placing it unintentionally on a man 
trap, of the existence of which I was aware, or may be 
presumed to l)e aware, tlien in such a case I would he 
responsible. Therefore taking an aspect of the facts 
of the case most favorable to the plaintiff, but not 
warranted, I think, by the evidence, he must, in my 
opinion, fail in the action. A fortiori must he fail if 
lie were, what I think the evidence discloses he was, 
a trespasser, as regards the machine which injured 
him. I very much doubt whether he had an implied 
permission even to sit upon the traveller when sta- 
tionary. He certainly had no manner of right to use 
it for the purpose of having a ride uprm it. It is im- 
possible, I think, for any reasonable man to read the 
plaintiff's evidence as a whole, examination in chief 
and cross-examination, and to come to any other con- 
clusion than that he was, with other boys, playing 
with this machine for the purpose of having rides 
upon it. The only other witness he calls upon the 
point is John Bruce, and his evidence impels the mind 
to the same conclusion. In neither aspect, therefore, 
is the plaintiff, in my opinion, entitled to succeed in this 
action, and the answer I give to the first question re- 
served for the opinion of the Court is "there w»ts no 
evidence of negligence on the part of the defendants 
fit or proper to be submitted to a juiy. The secon»I 
question should not have been reserved, as it is 
merely an argument for, and is included in, the first. 
In answer to the third question reserved I think 
paragraph 3 of the defence was proved, and, notwith- 
standing the findings of the jury, I am inclined to 
think that paragraph 5 was proved, except in so far 
as it alleges that the machine was improperly set in 
motion by the plaintiff, and the plaintiff was warned. 
As the Court is only asked to, and consequently has 
only jurisdiction to answer the questions reserved for 
their consideration. I express no opinion upon other 
points which were suggested duri g argument ; as. for 
instance, that many of the findings of the jury were 
either unsupported by, or directly opposed to the 
evidence, ponits which would have been eminently 
proper for consideraticm had this l)een, which it is not, 
a motion for a new trial. 

HoLROVD J. — As to the first point reserved for the 



consideration of the Court, I am of opinion that then* 
was no evidence of negligence. The jury found that 
the plaintiff wa* lawfully upon the pier. I must take 
this to mean that ho was there by sufferance. If it 
meant anything more, there was no evidence to sup- 
port the finding ; rnd I must consider the jury, when I 
can, to have found according totheevidence. 1'he pier 
is part of the property vested in the commissioners for 
the purpose of the Act No. 767, cited as the Victorian 
Railways Commissioner Act 1883 (Sec. 40). By this 
Act the Commissioners are empowered to make hye- 
laws for a great variety of objects, and amongst others 
for regulating the admissicm of the pulilic to their 
piers. No such byelaw was produced at the trial. 
The act furthermore incorporates section 155 of the 
Public Works Statute 1865, by which it is enacted 
that any person willfully trespassing upon any pier, ?./?., 
auy pier belonging to the commissioners, shall forfeit 
a sum not exceeding £20. Bands were playing on 
the pier on Hospital Sunday. The plaintiff, a lad of 
10, went there to listen to the mnsic. He had not 
gone there upon any business, nor had he been invited to 
go. The fact that bands played, and that the public were 
in the habit of resorting freely to the pier and prom- 
enading up and down, was evidence to show that the 
plaintiff, as one of the public, was using the pier bv 
tacit permission of the defendants ; but nothing more. 
Conceding that he was lawfully on the pier, he was 
not lawfully upon the traveller. The jury have 
not so found, and could not in my opinion, have 
properly so found. The traveller is a machine used by 
the defendants in connection with the purposes for 
which the pier is vested in them. The plaintiff had no 
right to meddle withj it, not even to touch it, much 
less to mount npon it, and if he had not mounted the 
accident would iiot have occurred. 1 he plaintiff be- 
came a trespasser when he sat upon the traveller, and 
the lioys who put the traveller in motion tresptissed in 
so doing. The jury considered that the traveller had 
not been securely guarded or fastened so as to prevent 
it from being moved by persons meddling with it and not 
authorised to set it in motioi:, and that when in motion 
it was dangerous to persons on the pier. I must a?sun»o 
they meant dangerous to p^'rsons sitting on the tra- 
veller ; for, if they meant that the traveller set in 
motion unexpectedly might be dangerous to persons 
standing or walking unsuspiciosuly l)etween the mils, 
although I can understand their opinion, it is quite in- 
applicable to the circumstances of the case. The result 
is at the utmost that one trespasser was injured by 
the act of another trespasser by the aid of a piece of 
machinei-y, perfectly harmless if left alone (unless, per- 
haps, in a gale of wind), and vsith the only dangerous 
quality of which, if it had any, the injured person was 
well acquainted. The plaintiff knew that the traveller 
could be easily moved, for he had seen the other bovs 
riding l)efore he rode in his turn. Upon the foregoing 
state of ffvcts I do not think the defendants lay un«lf r 
any obligation to the plaintiff to protect him from the . 
consequences of the machine being set suddenly in 
motion. Thoy would not be justified in L.}iiig a tmp 
for him. If, for instance they had knowingly per_ 
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mitted a plank apparently sound, but so rotten in fact 
that it was unsafe to tread upon it, to remain in the 
flooring of the pier, and the plaintiff having trodden 
upfin it his foot liad slipped through, and he had been 
thereby hurt, I think the defendants would have been 
liable. The damage would not have been obvious, and 
the plain titi* would not have been a trespasser. It 
is not absolutely necessary to decide whether the de- 
fendants could have been found guilty of negligence if 
tlie plaintiff had not been himself trespassing, but had 
Ijeen injured by the act of a trespasser ; as if he had 
been standing in front of the traveller, and another boy 
had pushed it suddenly upon him. Even then I think 
there is no principle on which the defendants could be 
deemed responsible. A mere license to walk upon a 
man s ground for the recreation of the licensee cannot, 
in my opinion, impose upon the owner of the land any 
obligation to shield the licensee from the consequences 
of the unauthorised act of a third party meddling with 
a piece of machinery which may happen to be upon it. 
( Indennaur v, Daities L. R., 1 C. P., 274 ; Smith i', 
London d' St. Cathei'irie Dock Co, L. R., 3 C. P., 326 ; 
Sullivan v. Water^ Ir. C. L. R. 460). 2. Admittedly 
the second question should be nnswered in the affir- 
mative. 3. With respect to the third paj agraph of the 
defence ihe defendants were not in my opinion bound 
to guard the traveller, or to fasten it, except so far as 
to prevent it from being moved accidentally. The jury 
found in effect that the traveller h«id been so fastened 
by the defendants' servants, but that the fastenings 
had been removed by unauthorised persons. With 
respect to paragraph 5 of the defence there is no evidence 
that the plaintiff, or any of the other children, actually 
removed tlie clamps which fastened the traveller, and 
there is evidence on which thejury might reasonably have 
come to the conclusion that the plaintiff and other 
children were not warned by the defendants' servants 
against interfering with the machine, but otherwise I 
think the 5th paragraph was fully proved. The 6 th 
7th 8th and 9th answers of the jury are inony opinion, 
against evidence, but for the purpose of my judgment 
I have accepted them as strictly accurate. 



(Before Higinbotham, C. J., Kerferd and 
a'Beckett J.J.) 



Fort v. Lane & Co 



Act JVo. 953 {J,P, Act) section U^— Special Case- - 

WJten to be stated — On an appeal from Petty Sessions 

tlie Court of General Sessions Jias no jurisdiction to 

state a case for tlie Full Court under section 148 



before su^h appeal lias been heard and determined. 

Special casj sUiU'd by the Chairman of General 
Sessions. Fort, a boy of thirteen years of age was 
convicted at Petty sessions of unlawfully assaulting a 
child six years of age and ordered to be confined in 
the Reformatory. On appeal and without going into 
the facts, the learn(»d judge at General Sessions stilted 
a case specially for the opinion of the Full Court as to 
whether any appeal from an oi-der committing a child 
to the Reformatory lies to the General Sessions and 
adjourned the hearing. 

Donovan appeared for the prisoner. 

Walsh for the respondent*. 

Donovan took the preliminary objection that the 
Chairman below had no jurisdiction to state a case 
before jhe had fii-st heard and determined tlie case, 
section 148 Act No 953. This Court will not give a 
decision on any matter not final. 

Per Curiam, — We decline to hear this case on the 
ground that the case has been stated at an improper 
time. ^ ^ 

Appeal dismissed with costs. 



SUPREME COURT SITTINGS. 



(Hodges, J.) 



Abvier v. Eastwood. 



CmUract /or sale of land, — Production of title. 

Reasonable time, 

A contract for the sale of land contained amongst other 
conditums tJie usual one which provides for the pro- 
duction of tlie title and statement of requisitions, dec, 
TJu following condition also uoas inserted : — *• The 
" vendors are applying to briiig tJie land under the 
" Transfer of Land Statute and tlie time f&r making 
* requisitions sJiall be extended to run Jrom the date 
" of prodv^tio7i of such title and not from tlie day of 
''saieJ' Ileldtliat tlie result of the joint operation 
of the two clauses^ was to give the vendor a reason- 
able tim£ to bring tlie Imid under tlie Act, 

Tlie purchaser, lioivever was not ^9^.^^^^r^it until 

igi ize y ^ ^ 
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a prior cernJtn\ betjrrcit iclioin ami hbnarlf tltere 
ej-th'tfid no cnutraci . althoiiyh acting iritli raanonahJe 
dil if/nice^ mif/hf hriiif/ flte hnid main' thf Art. 

Action by Charles Auguste Arvier against J. il. 
Eastwood and Company and W. AVhitely and J. Gib- 
son, to liave, in oHbct, an agreement for the sale of 
certain lands therein described, reycinded. 'J he con- 
tract was dated the l!>th October 1888. the con- 
sideration was ^7U to be paid by a deposit of £71 8s. 
nd. in cash, the balance by promissory notes in equal 
jimounts at 6, 12, and 18 months witli interest at tlie 
rate of 6 per cent per annum cukh d ; the deposit was 
duly paid and the promissory not^s given. Clause 5 of 
the conditions of the contract provided that " The 
certiticate of title to the property sold shall be pro- 
" iluced to and a copy thereof may be made by the 
" purcliaser or his solicitor on application in that be- 
* lialf to the vendor or liis solicitor and the purchaser 
" shall within ten days from the day of sale deliver 
'• to the vendor or his soliritor a s(.ite5]ie-..t in writing 
'* of all objections or rtMiuisitions (if any) on the title 
" or concerning any matter appearing in the particu- 
•*lars or conditions and in this respect time shall be i»f 
" the essence of the contract. All objections or recjui- 
-'sitionsnot included in such statement to be de- 
"livered within tiie time aforesaid sliall be deemed ab- 
''solutely waived by the purcha.-er and the purchaser 
''shall be considered as having accepted the title and 
" it shall be lawful to pay over and deliver to the 
*• veiidor all j^ums of money jiaid and i)romissory notes 
" f^iven by the i)urchaser on account of the purchase 
'* money without being liable to any action or other 
'» proceeding for recovery of the same." Clause 1:5 of 
the conditions provided that " The vendors are 
*• Jipplyiiig ^o bring the; land under the Transfer of 
"Land {Statute and 1 lie time for requisitions shall 
"be extended to run from the date of production of 
"such title and not from the day of sale." Clause 11 
provided ** that time shall be considered the essence 
'•of thfi contract." At the time the contract was 
entered into the defendants were possessed oidy of an 
equitable interest in the land transferred, the legal 
estate beinf( in their immediate vendor, it was, con- 
sequently, contended on behalf of the plaintifl' tliat as 
the defendants had not the legal estate, they were 
unable to carry out the provisions of clause 1;> above 
mentioned. The defendants replied that the fact of 
their being sinq'ly equita))le owners was well know^l to 
the plaintill'at the time the contract was entered into 
and that an applicaticn wa^. being made on their 
behalf to bring the law under the operation of tlie 
Act by the person having the legal estate. The plain- 
till" further alleged that he had more than once unsuc- 
cessfully applied to the defendants for production of 
the title and that ina.-much as the defendants had 
been guilty of unreasonable delay in doing so, he was 
entitled to rescind the contiact ^^:hich he accordingly 
did by notice on the l<5th. December 18.^8. Ii(^ 
claimed by his statement of claim, return of the 
deposit, return of the promissory not« s, an injunction 
to restrain the defendants from negotiating the notes, 



and daimges for the ♦3xi»enses incurred in efforts to 
obtain production and inspection of the title £2t), 
with other relief. The defendants, AVhitely and Cib- 
son, were joined as l)eiiig the agents of the actual 
vendor, Eastwood and Co., and the holders of tlie 
promissory notes. 

Toitp {Sheila with him) for the plointifl"; 
- Time is made of the essence of the contract by the 
parties themselves : therefore the plauitiiT had tlie 
right to rescind on non-production of the title ; the 
joint operation of conditions 5 and 11 produce this 
result. [Per Chiriavi^ The only title the vendor 
co\enants to produce is a certificate of title.] E\eii 
admitting that, when a person sells a property whicli 
he is not able to convey, the purchaser may repudiate 
the conti-act and is not bound to wait to see if the 
vendor can induce some third person to obtain a legal 
title. Forrvr v. Xash (30 Beav. Ku) ; Hoygart v. 
Scott {\ \\. and My. 2 1) ,1 and at 2',»5). As to the 
(juestion of what is a i*easonable time — v. Venn v. 
Cattr/I (29 I..T. N.S. 4r)i)) : Matthcas i\ James. (8 
V.L.11. (K) 188). 

Xfighbour, for the defendants; — No time is 
specilied within which title is to 1)0 produced : there- 
fore the defendants are entitled to a reasonable time. 
If the vendor can make a good title even at the time 
fixed for completion he would be entitled to specific 
performances. Mortloch v. BuUrr (10 Ynfi. 315). If 
the purchaser intended to rely on the fact that the 
vendor had merely an equitable title, he should have 
done so immediately on ascertaining that fact ; Dart 
V. ci: P. 10r>8 (r)Ed.) 

Hls lloxun, after stating the facts, went on to say : 
— In the view which I take of this case, the vendors 
are bound by their statement that they were making 
an application to bring this land under the operation 
of the Land Transfer Statute. Therefore the i^v- 
chaser would have a right to expect that when the 
title was obtained it would be in the name of his 
vendor. The 1:3th condition gives the vendor a rea- 
sonable time to bring the land under the operation of 

i the act in his name, and the purchaser, by virtue of 
that condition, contracts *' that the vendor' siiall have 
areasonable time for the accomplishment of that object. 
r»ut lu5 does not contract that there shall be a reason- 
al)letime for some other persons toohtain a certificate 
of title in their names. That being so, the purchaser, 
when he finds that he would be called upon to wait is 

' entitled to lescind and he is not bound to wait until 

I the title comes into the name of his immediate vendor. 
Accordingly 1 must give my dec'sion in the plaintiffs 

! favour, but I shall allow no costs. Judgment will \xi 
entered for the plaintiir for £71 8s. Od. and £2 14s. 
(Id. inlerest together with £'2i) the costs of invcstiga- 

' tion of title, thei.romissory notes to be returned to Ix? 
cancelled. As W hitley and (iibson appear by thr 

, same counsel as the principal defendant, 1 shall allow 
them no costs. ^^ ' 

' Solicitors for plaii|iJH^ft^ze^'#(SO@^^^^^^*^*^^^^* 
i Brahs and Gair, ^ 
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IN CHAMBERS 



(Before a'Beckett J.) 



MACKINNON V. JkNKINS. 



Rides of'Supi-eine Covrt 1884 Orde7' XIX, r.r., 13. 17, 

19 — Defence — Kmha'rrassnient — A denial of^Hhe 

wlwle of the allegations in the statement oj claim " 

is a good defe^ice. 

2nd, 5th July. 

Application on l)ehalf of the plaintiff to have a 
paragraph of the defence struck out as being embar- 
rassing, evasive, and contrary to the provisions of 
Order XI K. rr.; 13, 17, and 19. 

Mr. Box in support. 

3fr. WeigaU to oppose. 

The matters in issue appear sufficiently from the 
judgment. 

His Honor delivered the following written judg- 
ment : — The statement of claim is in four paragrai)hs. 
Paragraph 1 of the defence is as follows — " The de- 
fendant denies the whole of the allegations in the 
statement of claim." The plaintiff has applied to 
have this paragraph 'struck out as embarrassing, 
evasive, and contrary to the provisions of Rules 13, 17 
and 19 of order XIX. Counsel cannot suggest how 
it can embarrass or what it can evade, but he con- 
tends that it does not comply with Rule 17 or Order 
XIX which requires that each party must deal speci- 
fically with each allegation of fact and that under 
this Rule the defendant must repeat every statement 
which the plaintiff has made for the purpose of con- 
tradicting it. This interpretation would involve 
useless prolixity and T am glad to have authority for 
not adopting it. In Virtue v. Young 6. A.L.T. 204, 
a similar objection was raised and overruled. The 
only difference between that and the present case is 
that as part of the statement of claim was admitted 
in Virtue v. Young the denials were limited to certain 
paragraphs as to which the defendants said — " They 
deny each of the allegations of the— paragraph. The 
rule and the cases bearing on it were fully considered 
by Williains J, who said that to give the rule the 
construction contended for, would make defences 
"untolerably prolix, cumbersome, and confusing" 
I agree with his conclusion and his reasons. I am 
under the impression that there have been other de- 
cisions in this court to the same effect, but I cannot 
find any report of them. It is conceded that 
denying **the whole of the allegations" in the 
present case is equivalent to denying ** each of the 
allegations " which would be the more correct form of 
denial, but it is said that under Rule 17 this 
would not be sufficient. I hold it sufficient and 
dismiss the summons with £3 3s. costs and certify 
for counsel. T may add that the form of denial 
sanctioned by Virtue v. Young and by my present 
decision was allowed by 3fr, Justice Molesujorth, under 
the old equity practice which required that a defen- 



dant should answer each paragraph of the bill as if 
specifically interrogated with respect thereto. It was 
enough to say " the defendant denies each of the 

allegations of paragraph " without repeating or 

dealing separately with the allegations contained in 
the paragraph. 

[The same point was discussed in Blackburn x\ 
Mayor etc. of Melbo^ir^ie 6 A.L.T. 154 : Hasse v. 
Eicke, 6 A.L.T. 190; and Knight v. Bell/S A.L.T. 
165 Ed.] 



(Before a'Beckett J.) 

In rk The Co-operative Cold Stora(jk Gov., 
Limited. 

Companies Statute 1864, (No. 190) Sch. 7 Mule 2— 
Petition where the registered office of a Company is 
closed and the Company 1ms ceased to carry on its 
business a petition for unnding up may be served by 
leaving a copy at the Registered Office. 

Application on behalf of the petitioning creditor for cm 
Order directiiig the mode in which the petition for 
mnding the Company iip should be served. 

His Honor delivered the following written judg 
ment. In this matter an application has been made 
to me for an order, directing the mode in which the 
petition for winding up shall be served, mentioning 
Mr. Charles Botte, described as ** Secretary of the 
Company " as a proper person to be served, the 
registered office of the Company having been closed 
and the Company having ceased to carry on its busi- 
ness. Special orders for sei*vice can be made in these 
matters, see Re National Credit v. Exchange Coin- 
pany XI. W.R. 161. Rule 2 of Schedule 7, providing 
for service is ambiguous as to what is requisite in a 
case of this kind and under the circumstances service 
by merely leaving the notice at the registered office 
might have been held sufficient / see, London v. 
Westminster Wine Coy. XII, W.B. 6. as however the 
petition has chosen to ask for a special order. I will 
make one directing that service by leaWng a copy 
of the petition at the registered office and by serving 
a copy on Mr. Botte be deemed good service. 



(Before a'Beckett J,) 



Ellioit v. Pounds 



12th July. 



Rules oJ Supreme Cotcrt, 1881, Order XIV, r.l — 
Affidavit — The affidavit required by rule 1 oJ Order 
XIV may be made by anyone who can su^ar 
jyosUively to the Janets verifying the cause oJ action and 
the Rule is sufficiently coinplied with by the deponent 
stating that in his belief there is no defence. 
Application on behalf of the plaintiff under Order 

XIV r. 1. 

The writ was specially indorsed for money payable 

under a contract of sale of land. The solicitor for the 
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plaintiff swore the affidavit in support in which he 
stated that in his belief there was no defence to the 
iiction by the defendant. It appeared from a affi- 
davit sworn that some arrangement had been made as 
to the application of the purchase money which it was 
alleged had not been carried out. The solicitor for 
the plaintiff filed an answering affidavit in which he 
traversed the statements made in the defendant's affi- 
davit 

Mr, Hood in support. 

Mr, Isaacs to oppose: — There is a technical ob- 
jection to this application viz : — that the affidavit in 
support is not made by the plaintiff but by one who 
does not appear to know all the facts. The rule must 
be strictly observed before your Honor has jurisdiction 
Kiely v, Massey, L. R. Ir. 6 Ex. D 445 ; Aorig Kong 
V. Gritton 12 V. L. R. 128 which decides that the 
affidavit must be sworn by the plaintiff or by one who 
knows all the facts. 

Mr' Hood in reply : — The solicitor swears positively 
as to all the facts. The answering affidavit cures any 
defect as the stringency of the Rule was only meant to 
meet cases whore the defendant does not come forward. 
In Kiely v. Massey there is not one word said in the 
judgment as to this matter A solicitor may in many 
cases be able much better to state his belief as to a de- 
fence than the party himself. 

His Honor said : — I am inclined to think that the 
affidavit is sufficient because it appears that the per- 
son who makes the affidavit can swear positively to the 
facts verifying the cause of action and if he can do so 
the Rule is sufficiently complied with by his stating 
that in his belief there is no defence. If there were 
any reason to suppose that the person making that 
statement was ignorant of the facts then the judge 
would require an affidavit from the plaintiff 
himself, but I do not think this objection to the form 
of the affidavit is any ground for refusing the summons 
However I refuse the application as the action may 
involve important questions and as to the relations be^ 
tween vendor and purchaser I think it better that 
the matter should not be dealt with under thi? sum- 
mary procedure. 

Costs to be costs in the cause. 

Solicitors, for plaintiff ; Davies <k Campbell \ for de- 
fendant ; &'Hea, 



SITTINGS IN BANCO. 



(Before Higinbotham, O.J., Kerferd and 
a'Beckett, J.J.) 



J'lNLAY v. THE QUEEN. 

March 13, 26. 

DiUiea on Estate oj Decea^d Fersoris — Act No, 388 
s 23 — 13 KHz, C, 5— Intent to evade payment of 
duty. The words in s 23 o/the Duties on the Estates of 
Deceased Persons Statute 1870 " with intent to evade 
etc.,'^ should receive^ so ^ar as regards the jrroot neces- 



sary to establish intent a similar interpretation to the 
words " to th'i end purpose and intent" etc., in the 
Statute UEliz. C. 5. 
Where tJierejore a man does an act which taken in con- 
nection with tlie other Jacts of tJie ca^se must necessa- 
rily operate as an invasion of payment of duty un- 
der tfie Act, he must be taken to Jiave intended to 
evade payment, and it is not essential that there 
should be any direct aaid positive proof of an a^ctual 
or express intent. 
Kerferdy J,, dissented from the majority of the Court 
on Vve facts. 

Special case stated for the opinion ^f the Full 
Oourt>- The plaintiffs Phoebe Pinlay and William 
MacMurtrie, executrix and executor of the will of John 
Finlay sought to recover a sum of £1643 12s. 8d. 
which had been paid by. thorn under protest, on a cer- 
tain grazing property known as " Wyuna" ajid 
which the Crown contended formed part of the 
testator's estate. The facts stated in the Special 
Case appear sufficiently in the judgments. 
Dr, Madden and Hood{ioY the petitioner.) 
We submit that all the facts show a bonii fide in- 
tention on the part of the testator to make aprovision 
for his children. The property was managed as a 
wholp because it was the most profitable way of work- 
ing it. There was no division of profits or accounts 
rendered by the testator because it had not commenced 
to pay. He intended his sons to be the absolute 
owners. No consideration is necessary provided the 
transfers were bon^ fide. 

hiygins and Box (for the respondent.) 
We present our case in two aspects. First, we say 
the facts prove an intent to evade under Sec 23 Du- 
ties on the Estates of Deceased Persons Act, And se- 
cond, this is a voluntary settlement within Sec 20 of 
the Act and ought to have been registered. The testator 
must be taken to have intended the necessary conse- 
quence of his acts. The effect has been the same as if 
he had devised the property by will. On the second 
point, these transfers are settlements. A settlement 
is defined in Colechin v. Wade 3 V,L,R,E, 266. On 
the facts, the intent to evade is clear. It was never 
intended to benefit the children until the testator's 
death. 

Madden in reply. We are charged with fraud and 
the onus is on the Crown to prove it by 
the clearest evidence. Ex parte Abbott 15 Ch. 
Div. 455 Macbeifi v, Ashley L. R. 2 Sc. 
App. 859 per Lord Sslbome, The testator 
did not I'emain substantially owner. Any of the sons 
might have sold or if any of them had married the 
father could not have defeated his original transfers. 
Chaptnan v. Robertson 13 V.L.R. 682. These transfers 
do not come within Sec 20 or Sec 23. 

cur. adv. vult. 
The judgment of the Court was delivered- on March 
26th. 

Kerferd, J.: — The petitioners claim £1,643 12s, 
8d. for money received by Her Majesty to the use of 
the petitioners. This money was paid under the pro- 
visions of the Duties on the Estates of Deceased Persons 
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^Statute 1870, (No. 388,) section 12, which providei:- — 
"** No probate letters of administration or rule to ad • 
minister shall issue from the master's office until the 
duty or fee, as the case may l>e under tliis Act, has 
been paid." The petitioners were therefore com- 
pelled to pay this money before probate could issue. 
The special case provides that the notes of evidence 
taken by Mr. Justice Molesux/rth in the case 
of Finlay and tlie Land Tax Act 10 V.L.R. 
()8 and the affidavits to be used in that cause 
are to be taken in this case. (His Honor here stated 
the facts.) The settlor died on the 16th. August, 
1887, and the petitioners are the executrix and execu- 
tor of his estate. ** The Court is to draw all inferences 
of feet as a jury might." The question for tlie opinion 
of the Court is whether the land included in the cer- 
tificates of title issued to the said children of the testa- 
tor, John Finlay, as aforesaid, should be deemed to 
form part of the estate of the said John Finlay for the 
purpose of l)eing made liable to pay duty under the 
provisions of the Duties on the Estates of Deceased Per- 
sons Staiute 1870. If the Court answer the above 
xjuestion in the affirmative *then judgment to be en- 
tered for the respondent, with costs of suit. If the 
Court answer the above question in the negative then 
judgment to be entered for the petitioners for XI, 64 3 
128. 8d. and costs of suit. The contention for the re- 
spondent is that the conveyances made by the settlor 
on the 19th and21st April 1883 were made "with intent 
to evade the payment of duty" which would become 
payable under the provisions of theDrUies on tlie Estates 
of Deceased Persons StaMUe 1870. Under section 23 
of that Act "any conveyance or assignment, gift, 

delivery, or transfer of any estate 

to take effect upon the death of the person making 
the same, shall lie deemed to have been made . . . 
with intent to evade the payment of the 
<iuty thereunder." If these conveyances had been 
made by the settlor for the purpose of eva- 
<iing the land tax I would have said that, 
being made for an unlawful purpose, they could not 
now be made available as an answer to a claim for 
probate duty. There is, it appears to me, a broad dis- 
tinction between making an honest, bona fide transfer 
to avoid liability under an act of Parliament, and 
making a sham transfer to evade liability under it. It 
is a rule of construction that what is not prohibited 
by an act of Parliament is contemplated as a thing 
which may be lawfully done under it. (See Ramsden 
V. Lupton L.R. 9 Q.B. 17). Neither the Land Tax Act 
1877 nor the Duties on tlie Estates of Deceased Persons 
^tattUe 1870 contains provisions prohibiting bona fide 
transfers. The Land Tax Act makes provision for 
a bona fide transfer for valuable consideration being 
made. An honest mistake as to what was a valuable 
consideration ought not to make the transfer an 
illegal act (if otherwise bona fide) and of no effect as 
a voluntary transfer under the Duties on tlie Estates of 
Deceased Persons Statute 1870. In re Johtison (20 
CD. 394), Fry, J., held that it was a commendable 
thing for the settlor to avoid the liability of heavy 
succession duty by transferring the property to her 



daughters on condition that they would pay tlie Oebts 
on it and maintain her during her life, instead of 
leaving it to them by will, when succession duty would 
have had to be paid. Now, in this case, when the 
land tax case came before the Full Court on appeal 
from Mr. Justice Molesworth, Holroyd, J., said on 
this point : — " He (the settl )r) never tried to evade 
the tax ; that term should not be applied. He tried 
to avoid it ; that he had a perfect right to do. There 
was nothing dishonest or immoral in what he did." 
(In re Land Tax Act exparte Finlay, 10 V.L,R. Eq. 
68). In that case the transfers were held to be made 
without valuable consideration, as required by the 
Land Tax Act, I would say a voluntary conveyance, 
although not sufficient to get rid of the settlor's lia- 
bility under the Land Tax Act 1877, would, it' made 
bona fide by the settlor and given effect to during his 
lifetime, be an answer to a claim for duty under the 
provisions of the Duties on the Estates of Deceased 
Persons Statute 1870. The mischief aimed at by the 
latter act is to prevent an evasion of the payment of 
duty by a settlor making a conveyance not to take 
effect until after his death instead of disposing of his 
property by will, when the duty would become pay- 
able before probate of the will could be obtained. We 
are by the case to draw inferences of fact from the 
state of facts submitted to us, and to reach the con- 
clusion as to what was in the mind of the settlor at 
the time he made the several conveyances referred to. 
Did he make them with the intent to evade duty 
under the provisicms of the Duties on tlie Estates of 
Deceased Persons Statute 1870 1 If he did, then under 
the pronsions of Section 23 of that act the lands so 
conveyed are to be deemed to be part of the settlor's 
estate and liable for duty. I have already said, that 
in my opinion, the making of the transfers was not in 
itself illegal, because the effect of the transfers was to 
avoid payment of the land tax and also of probate 
duty. Nor thave they l)een made with the intention 
to defeat and delay creditors within the provisions of 
the statute of 18 Eliz. C. 5, so as to bring them within 
the authorities upon that statute, which showed that 
fraud might in certain cases be inferred from the mak- 
ing of the deed. No inference as to the intention of 
the settlor can therefore be drawn from the fact of the 
making of the transfers. We have no means of ascer- 
taining what was in the mind of the settlor, and we 
can only reach a conclusion as an inference to be 
drawn from the whole of the facts and circumstances. 
I would say that to contradict the account given by 
the settlor himself of his intentions in making the 
transfers, and to rtach the determination that he in- 
tended to evade the payment of duty by means of 
those transfers, the facts and circumstances must be of 
such a character as to lead the mind to the irresist- 
ible c(mclusion that what the settlor pretended to do 
was a mere scheme and device to make believe 
that he was honestly making a provision for his 
children by a disposition of his property in his life- 
time whereas in truth he was doing nothing of the 
kind. The rule as to circumstantial evidence, from 
which an inference may be drawn, will be found laid 
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down in a number of autborit'es, and to be substanti- 
ally i\s follows : — •* Wliere a theory has to be sustained 
by circumstantial evidence, all the facts proved must 
l)e consistent with the theory, but there must be also 
some one substantial, credible fact inconsistent with 
the contrary." Per ( Willes) ./. in The Great Western 
Raihi-ay Co. i\ RimelL 27, L.J., C P. 20.5. Therefore 
to su[)port the tiieory of the respondents, that the 
settlor intended to evade the payment of duty, there 
must be according to that rule, "one substantial cre- 
dible fact inconsistent with the contrary " of that pro- 
position. The learned counsel for the res[)ondents 
admitted, in reply to a question put by me, that the 
facts were consist<'nt eitlier with the contention of the 
petitioners or with that of the respondent?. The case 
on this admission would, therefore, not fall within the 
rule. 1 think the learned counsel was right in making 
that admission. If the settlor is disbelieved, all the 
facts and circumstances relied upon by the respondents 
in the case are consistent with the "Wyuna" Estate 
being entire, and being the sole property of the settlor 
up to the time of his death, and therefore that those 
transfers were made with the intent to evade the pro- 
bate duty. If, on the other hand, he is believed, all 
the facts and circumstances are consistent with the 
scheme of buying the property in the manner descnl)ed 
by the settlor and settling it in the manner stated V)y 
him, and with its l)eing an honest hona-Jide family 
settlement. I would say this with regard to the facts 
relied upon by the respondents as evidence of their 
contention with reference to the working of the estate 
jis an entire property, that if each of the children had 
acquired the land by purchase or selection, it is gene- 
ral knowledge among those acquainted >*ith grazing 
in this country that the most profitable way. and 
possibly the only way to work fourth-class land compris- 
ing an estate like the one under consideration, would 
be to work it as an entire property with one set of work 
ing expenses. The system of working properties 
wiiether obtained by purchase or selection, by mem- 
l)ers of a family as one property with a common fund 
— all profits beyond what is actually required for bare 
necessaries to be set apart for payment of the united 
debt — will be found to be of frequent occurrence in 
this country under the Land Act and the Tjind Tax 
Act, In this case, apparently, the scheme would not 
have succeeded if the settlor had not fed the estate 
with money from time to time to enable it to be 
carried on. If the properties had been cleared of 
debt in the lifetime of the settlor, and the scheme 
worked out as planned by him, and after that ** no 
division of profits or earnings as for separate properties 
had ever been made or rendered as for separate pro- 
perties," I should have strongly doubted the bcytia 
^des of the transaction. On appeal from the judg- 
ment of the learned primary judge, the question of 
the bonajides of the transaction was considered by this 
Court on substantially the same facts we have now 
liefore us. Mr. Justice Holroyd^ who delivered the 
judgment of the Court, said : — Assuming, as in our 
opinion we may safely assume, upon the evidence pre- 
sented to us, the hona fides of Mr. Finlay's transfers 



to this extent, that he could not revoke them and liad! 
no intention of trying to do so, and that there was no 
trust or understanding between him and his children 
bevond that which he himself disclosed, viz,^ that his 
stock should depasture over the whole of the land, and 
that the profits should be devoted primarily to the 
discharge of the interest on the mortgages, and then 
of the principal. . . ." Five years have elapsed 
since that judgment was delivered. Mr. Finlay, the 
settlor, has since died. No alteration has been made 
in the properties, except, perhaps, the payment off of 
some portion of the debt. No new light has been 
thrown on the transaction (saving the extract from 
the will) since the facts vvere considered by this Court. 
I have reached the same conclusion as this Court did 
on that occasion. I feel that I may ** safely assume 
upon the evidence presented to us tlie hinia fides of Mr 
Finlay's transfers." I am of opinion that the trans- 
action was an honest hona i\de settlement, and that 
the settlor did not make the transfers referred to 
wuth the intent to evade the payment of probate duty. 
I answ^er the question put in the case in stated in the 
negative. 

HiGiNBOTHAM, C. J. gave the judgement of him- 
self and A'Beckett, J. as follows: — The question which 
we have to determine upon this special case whether 
the land included in four certificates of title issued 
on April 25, 1888 to four of the children of the tes- 
tator, John Finlay, and which had been transferred 
to them by duly register-ed transfers on the 19th of 
April, 1888, in consideration of natural love and affec- 
tion, should be deemed to form part of the estate for 
the purpose of being made liable to pay duty under 
the provisions of the Duties on the Estates of Deceased 
Persons Statute, 1870. • The court is empowered by 
special case to draw all inferences of fact as a jury 
might. The testator executed his will on June 1, 
1887. He died on August 15, 1887. It is contended 
for the Crown that the testator executed the transfer 
to his children with intent to evade the payment of 
tluty under the Duties on the Estates of Deceased Per- 
sons Statute, 1870. The 23i-d section provides that " If 
any person has made or shall hereafter make any con- 
veyance, or assignment, gift, delivery, or transfer of 
any estate, real or personal or of any money or secur- 
ities for money in anticipation of the passing of this 
act, or with intent to evade the payment of duty 
thereunder in case such personshould die, the property 
comprised in any such gift, deliveiy or transfer shall, 
upon the death of such person, be deemed to form part 
of his estate for the purpose of this act upon which 
duty shall be payable under this act." The property 
included in the four transfers was sold to the testator 
by Sir James McBain, and was transferred by him to 
the testator immediately before the transfers to the 
children of the latter. The transfers by the vendor 
to the testator were subject to a mortgage from Sir 
James McBain to Edward Keep to secure the sum of 
£25,000. The transfers by the testator to his 
children were subject to this mortgage and to another 
mortgage from the testator to Sir James McBain for 
£42,678 3s. 5d. The testator purchased this- 
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property avowedly for his children, four of 
whom wei-e then under age. He required the 
vendor to execute the contract in favor of 
and to transfer to his children as the purchasers, 
and, when the vendor declined to sell direct to the 
children, and insisted on treating the testator 
as the purchaser, the latter, immediately after 
the transfer to himself, executed the transfers to his 
dhildren. It may have been the intention of the pur- 
chaser that his children should ultimately become the 
owners. But it must be concluded, we think, with 
certainty from the acts of the testator that he also in- 
tended that while his children should appear to be the 
real owners they should take no real present interest 
in the property, and that he should retain complete 
power of disposition of it in himself. This intention 
was manifested from the first and continued down to 
the time of his death. He instructed his agent to 
divide the land among his children, but no dividing 
fences were erected. The properties were managed as 
a whole. No division of profits or earnings as for 
separate properties was ever made. No accounts 
were made or rendered as for separate properties. The 
stock depastured on all the properties belonged wholly 
to the testator. Tbe proceeds and earnings of all the 
properties were paid into one account and in the nnme 
and under the absolute control of the testator, and, 
together with monies provided by him, were applied to 
the payment or interest due on the mortgages. By his 
will, executed shortly before his deatli. and which has 
bee I added by the conseat of i>oth parties to the docu- 
ments set forth in the case, the testator directed that 
before any division of property should l>e made among 
his children the land given during his life to each child 
should be valued, and the value of each child's land 
should be deducted from the share of each under 
the trusts of the will. The question presents itself 
what was the motive and Jnteotion of the testator in 
making at this time three separate transfers to his 
children, who, it is clear, were not to gain any present 
advantage from them 1 One object of the testator ap- 
pears to have been to evade, or, at all events, to avoid 
the provisions of the Land Tax Act 1877. Of this the 
papei*s included in the special case furnish direct, and, 
to our minds conclusive evidence. Immediately aft.er 
the trani«fer8 in 1883 the testator forwarded to the re- 
gistrar of land tax signed notices and acknowledgments 
of the several transfers^ and applied that his name 
mi^irht be removed from the land ta\ register. His 
application was supported by a statutory declaration, 
dated July 1, 1888, that he had by the said transfers 
bona JUe parted with all his interest in the lands to 
the several transferees, and that they were then the 
absolute owners and proprietors thereof. The registrar 
determined to maintain his name on the register, and 
the testator then made an affidavit that the transfers 
had been made bona fide and for valuaUe consideration 
and that he was not then the owner, beneficial or other- 
wide, of any of the lands so transferred. He appears 
to have relied upon the fact that each of the trans- 
feroes was bound by the transfers and provisione of the 
TrofMjer of Land Stainie to pay the interest on the 



mortgages, and to indemnify him against the principal 
sums secured by the mortgages and against liability 
on the covenants. But it was held by the Court, in re 
Land Tax Act 1877, exparte John Hnlay^ 10, V.L.K. 
E 68. that this obligation of the transferees did 
not constitute a valuable consideration under the fourth 
section of the Land Taac Act 1877, and that such a 
dealing by the father of a family in favour of hi& 
children was not a transfer bona fide and for valuable 
consideration under that act. It has been contended, 
however, that the unsuccessful attempt of the testator 
to escape payment of the land tax is no evidence 
that he intended by these transfers to evade 
the payment of duty under the Duties on the Estates^ 
of Deceased Persons Statute 1870. We think this 
may be conceded, and if proof of an actual and expivsa 
intent to evade the payment of duties under the last- 
mentioned act were necessary, the facts stated in this 
case, while affording strong grounds of suspicion, 
would not, in our opinion, justify us in concluding 
the existence of such actual and express intent. But 
we think that such proof is not necessary, and that 
proof of constructive intent issufficient. The testator 
must be held to have known at the time he made these 
transfers what would be the natural and necesrsary 
consequence of his act. He must be taken to have 
l^en aware that as he was postponing to a future and 
undetermined time the actual and effectual transfer 
of the^e lands to his children, the execution of the 
transfers would in the event of his death before that 
time arrived necessarily operate (supposing the trans- 
fers to he effectual) as an invasion of the act. We 
think that the words of the 28rd section, " with in- 
tent to evade the payment of duty," should receive,, 
so far as regards the meaning of and the proof neces- 
sary to establish intent, a similar interpretation to the 
I words " to the end, purpose, and intent to delay^ 
hinder, or defraud creditors" in the statute 13 Eliz^ c 
5. In SpireU v. WiUofis 3 D. J. & S., 293, 84 
L.J., Ch. 867, the Lord Chancellor Westbury inti- 
mated an opinion that an express intent to delay,, 
hinder, or defraud creditors must be proved in certaia 
cases coming within the statute of Elizabeth, or that 
the settlor must be shown to be reduced to a state of 
insolvency, in which case the law would infer that 
the settlement was made with such intent, and was: 
therefore fraudulent and void. In a subsequent else. 
Freeman v. Pope, L.B,, 5 Ch. 538, Hatherley 
L.C., referring to the same statute, observed — •* Th(^ 
question would rever be left to a special jury to tiiul 
simpliciter whether the settlor intended to defeat, 
hinder, or delay his creditors without a direction from 
the judge that if the necessary effect of the instru- 
ment was to defeat, hinder, or delay the creditors, 
that necessary effect was to be considered as evincing* 
an intention to do so." . . . " If it be 'the neces^ 
aarj consequence of the settlement, supposing it 
effectual, that some creditors must remain unpaid, it 
would be the duty of the judge to direct the jury that 
they roust infer the intent of the settlor to have beea 
to defeat or delav his creditors, and that the case is^ 
within the statute," p. 541. * "It seems to 
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me that the difficulty felt by the Vice-chancellor 
arose from his thinking that it was necessary to prove 
an actual intention to delay creditors where the facts 
are such as to show that the necessary consequence of 
what was done was to delay them. If we had to 
decide the question of actual intention, probably we 
might conclude that the settlor when he made the 
settlement was not thinking about his creditors at all, 
but was thinking only of the lady whom he wished to 
benefit, and that, his whole mind being given up to 
•considerations of generosity and kindness towards 
her, he forgot his creditors had higher claims 
upon him, and provided for her without providing for 
them," p. 543. And see per Kindersley, V.C., in 
Jenkyn v. Vaughar^ 3 Drew, p. 419. We should not 
infer from the facts stated in this case that the tes- 
tator when he executed these transfers was thinking 
only of his children, and that he had no actual inten- 
tion of evading or avoiding the operation of this law. 
But it is unnecessary to decide the question whether 
he had or had not such actual intention. We come 
to the conclusion that in making the transfers he did 
an act which, taken in connection with his subsequent 
control of the property comprised in the transfers, 
necessarily operated as an evasion of payment of duty, 
and we, therefore, find that he made the transfers 
with intent to evade the payment of duty. Upon 
this ground we are of opinion that the land included 
iu the certificates of title issued to these children 
must be deemed to form part of the estate of the tes- 
tator, John Finlay, for the purpose of being made 
liable to pay duty under the provisions of the Duties 
on the Estates of Deceased Persons Statvie 1870. 
•Judgment will accordingly be entered for the respon- 
<lent with costs of suit. 

Judgment for the Crown with costs. 



(Before Williams, Holroyd and Kerferd, J.J.) 



Fbrron v. Wilkinson. 

May 3rd. 1889. 

Justices of Peace Act 1887 {No. 953) s.s. 82, 91— 
When a Gowrt of Petty Sessions has no jurisdiction 
to hear a case^ they have no power to dismiss it but 
should decline to hear it and strike it out. 

Semhle that in such a case, the justices eawnot award 
costs. 

Order to Review. The complainant Perron sued 
the defendant Wilkinson at the Court of Petty Ses- 
■sions at Seymour for LI 36 2s. 6d. money due for use 
4md occupation of a house, work and labour done, etc. 
In order to bring the case within the jurisdiction of 
the iustices the complainant in the bill of particulars 
•attached to the summons gave the defendant credit 
for a sum of L93 Is. 3d. alleged to be due by the 
•complainant to the defendant. It was objected at the 
hearing that this could not be done and that as the 
^t off exceeded their jurisdiction the justices could not 
liear the case. The objection was allowed and the 



justices dismissed the case with costs.. 

Shiels for the complainant moved the rule absolute. 
The justices should not have made an order for they 
had no jurisdiction. They should not have dismissed 
it but simply have declined to hear it and struck it 
out. By dismissing it they prevent the complainant 
bringing an action for the amount he claimed in 
another Court. Conway v, Bicfiardsoti 10 L.T.N.8. 
853. Fraser v. Fotherffill 14 CB. 290 Cavanagh v, 
Sach 3 V.L.R. L 259 and s.S2ofthe Justices of the 
Peace Act No, 953 were referred to. 

Williams, J., in delivering the judgment of the 
Court said — In this case the justices refused to 
entertain this case on the ground that they had no 
jurisdiction. We think that they were right There 
was here a set-off which exceeded their jurisdiction and 
the set-off was a bona fidi one admitted by the plain- 
tiff himself. Now section 82 of the Act, provides 
that if the set-off exceeds the jurisdiction of the justices 
no order shall be made. If the Court of Petty 
Sessions had followed this section they would have 
been right but they made an order dismissing the case 
with costs. In this they were wrong. They ought 
to have refused to bear it and struck it out. Whether 
they could have given «osts it is unnecessary for us to 
consider. Speaking for myself I do not think they 
could, because by Act No. 958 it must be embodied 
in the order. The order made by them was wrong. 
Rule absolute, order of justices quashed, with costs. 



(Before Higinbotham, C.J., Williams, and 
a'Beckett, J.J.) 



Main t. Haskin. 



Rules of the Supreme Cawrt, 1884. Order L VIII rule 
15. Order setting aside irregular judgment and 
order decreeing restitution of lands takum in execu- 
tion under that judgment. Final or interlocutory 
proceedi'iigs. 

Appeal from two ordeis in Chambers. The plain- 
tiff brought an action against the defendant to estab- 
lish his title to certain lands and in default of appear- 
ance entered judgment as in ejectment for possession 
and executed a writ of possession. On the 15th of 
April 1889 Holroyd^ «/., made an order in Chambers 
setting aside the judgment as irregular and on the 
2nd of May Hodges^ «/., made a subsequent order 
decreeing restitution of the lands to the defendant. 
From both these orders the plaintiff appealed and 
served notice of motion of appeal on the 29 th of May. 

Barrett for appellant. 

Isaacs for respondent. 

Isaacs takes the preliminary objection that the ap- 
peal is out of time. Both orders are interlocutory 
and the notice of motion should have been served with- 
in 14 days from the date of each order (Order LVIH 
rule 15.) The appeal against the first order is clearly 
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out of time even if that order was final. He cited In 
re Stockton Iron Fvmace Co., 10 Gh. D 349 Standard 
Discotmt Co,, V, La Orange 3 C P D 67 Crooks v. 
Ormerod 3 W W and A'B L 132 and In re Compton 
27 Ch D 392. 

Barrett in reply. The order of Bodges J, is final as it 
directs an absolute restitution of the property do- 
scribed in the order. 

Per Curiam. We think both orders, the order of 
Holroyd «/'., of the 15th of April and the order of 
Hodges J., of the 2nd of May are interlocutory and 
must be appealed from under Order 58 Role 15 within 
fourteen days. The first order is clearly interlocutory 
as it is merely to set aside an irregular order and the 
second is founded on the first being an order to set the 
parties in the same position they were in before the 
irregular order was made. Both orders are therefore 
interlocutory and the appeal must be dismissed with 
costs. 

Appeal dismissed tmth costs. 

Solicitor for appellant Scott, 

Solicitors for respondent Crispy Lewis, andhedder- 
wick. 



HiTOHiirs T. Thb Mayor btg., of Port Melboubnb. 



BiUes of the Supreme Court 1884. Order L VIII Bvle 
15. Application /or Security for Costs of Appeal 
under Special Circumstances — Poverty of Appellant 
admitted — Important point of law to be decided — 
Application refused. 

Application on behalf of the defendants that the 
plaintiff appellant be ordered to give security for 
costs of the appeal There was an affidavit filed in 
support of the application as to the poverty of the 
Appellant and this was unanswered. There was 
.admittedly an important question of law to be 
•decided. 

Hood in support. The affidavit as to thepoverty of 
the appellant is unanswered. Mere poverty of the 
appellant is a special circumstance within Uie mean- 
ing of Order LVIII rule 15. The general rule is fol- 
lowed in Swain V. Follows 18 Q B D 587 that poverty 
is no bar to an action bat there is an exception in the 
isase of appeals. 

OoldsmUh to oppose. There is a special point of law 
involved and it is of public importance that it should 
be decided and that being so the Court will not order 
security for costs Farrer v. Lacy 28 Ch D 482. 

[ WiUiams, J., referred to Bourke v. White Moss Col- 
liery Co., 1 C P D 556.] 

Per Curiam. We will follow the words in the 
decision of Bowrke v. White Moss Colliery Co., and will 
allow the appeal to be heard without calling on the 
plaintiff to give security for costs. 

Application reused. 
' Solicitors for appellant Watson. 

Solicitors for respondent Emerson and Barrow. 



Forsyth v. Burns. 



BuUs of the Supreme Court 1884 Order LVIII Bide 
15. Application /or security for Costs of Appeal under 
Special Circumstances. Append in listjor tried — 
Delay in making application. 
Application by plaintiff for security for costs of 

appeal. 

The affidavit in support of the application showed 
that the plaintiff had obtained judgment against 
the defendant on the 7th June 1889 that notice 
of appeal was served on the 14th of June 
that the plaintiff's costs were taxed on the 
24th. June, and a writ of Ji fa was given to the 
sheriff on the 10th. of July, 1889. Application for 
security for costs was made to the defendant on the 
9th of July, 1889, when it appeared that the plaintiff 
for the first time had any intimation of the defendant's 
poverty, and notice of motion to compel the defendant 
to give security for costs was served on the 13th. and 
came on for hearing of the 15th, the appeal being in 
the list for trial the same day. The hearing of the 
motion was adjourned till the 20th of July, and mean- 
time the sheriff made a return of nulla bona to the 
writ of f fa. 

Box in support. 

Bryant to oppose. The application is made too late; 
it should be made promptly and before the appellant 
incurs costs in preparing the appeal. Orant v. Banque 
Egyptienne 2 C.P.D. 430. All the appellant's costs 
were incurred before the 18th. of July, when the notice 
of motion was given. He cited also in re Clough 35 
Ch. D. 7, per Cotton, L.J.; Ellis v. Stewart, 35 Ch. D. 
459 ; In re Indian Kingston and Sandhurst Mail Co. 
22 Gh. D. 83. [Williams, J : May there not be 
circumstances to excuse the delay in making the appli- 
cation so as to make not too late that which would 
otherwise be too late t] 

Per Curiam. We think that in this case there are 
several circumstances why security for costs of the 
appeal should be given. 

Security for coils to the amount of S26 ordered to he 
given within 7 days— costs of motion to abide the 
event of appeal. 

Solicitors for appellant^ Davies ds Campbell ; Soli- 
citor for respondent, Hughes. 



IN CHAMBERS. 



(Before a'Beokett, J.) 



MOUBRAV AND OR8. V. JBkIORDAN. 

5th and 9th July. 

Bules of Supreme Court, 1884, Order IX r. 2. 
Judicature Act, 1888, (No. 761^ Section 59— 
Substituted Service — Defendant resident out oj the 
Jurisdiction — Order IX r. 2 does not apply to an 
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action commenced against a person resident out of 
the jv/risdiction. 

Application on behalf of the plaintiffs for an order 
for substituted service of the writ in the action. 
It appeared from the affidavit filed .in support of the 
application that the defendant was resident in Sonth 
Australia and it was suggested that he was attempting 
to avoid service. 

Mr, Anderson in support. 

His Honor in giving judgment on a subsequent 
day said : — I thought I had a matter of this kind 
under consideration before and I find it was in the 
case Flower v, Foy 10 A.L.T. 109. That was an 
application for substituted service and it appeared 
that the defendant was out of the jurisdiction and 
that he had absconded or disappeared under circum- 
stances which showed that he had no intention to paj 
bis debt. I made the order there, but in that case 
the ordinary place of residence of the defendant was 
within the jurisdiction and the writ was an ordinary 
writ for service within the jurisdiction and I thought 
that the jurisdiction to direct substituted service con- 
tinued although the person sought to be served was 
at the time of the application out of the jurisdiction 
and I considered there (and am still of the same 
opinion) that the Order and Rule is not one which 
applies to the case of a writ for service out of the 
Jurisdiction. It is a very strong measure to obtain 
an order to serve a person out of the jurisdiction 
altogether and then to get an order for substituted 
service so that the person is made amenable to the 
jurisdiction when he is not within the jurisdiction. 
As I decided in Flower v. Foy I think section 59 of 
The Judicature Act 1883, applies ; that section is aa 
follows [His Honor read the section]. That secticxi 
seems to nie to indicate what would have to be done 
in circumstances like the present ; bnt at all events I 
think that Order TX r: 2, under which the present 
application is made, does not apply and I refuse the 
application. 

Solicitors for the plaintiff Kidston tk Son, 



(Before a*Beckett, J.) 



Hay v. Patkbson and aitob. 

25th and 29th July. 

Jiules of Supreme Court 1884, Order XXVIII r. 1 
Amendment of Statement of Claim, — Misrepresenta- 
tio7i8 — Interrogatories — Costs. Where in an action 
for damages on the ground of misrepresetUaiion the 
plaintiff, after the pleadi^hgs toere closed, discovered 
by means of interr-ogaUrries, another ground of mis- 
reprt'sent^tion he was alloived to amend his statement 
of claim at his own cont by adding such misrepre^en- 
. tatuyn. 

Application on behalf of the phiintifT for leave to 
amend the statement of claim by aiding another 
ground of misrepresentation in addition to &ooe pre- 
viously raised. 



The action was commenced by the plaintiff against 
the defendants Paterson and Greenlaw to recover 
damages for his having been induced by alleged mis* 
repreeentaions to join a company to purchase land at 
Fern-tree Gully. 
. Mr, Higgvns in support. 

Mr. WeigaU and Mr, Hood for the respective 
defendants to oppose, cited Clark v. Wra/y 31 Ch. D. 
68, and Blackmwe v, Edwards W.N. 1879 pg. 175. 

His HoNCtt said I will consider the matter. 

His Honor on a subsequent day delivered the 
following written judgment : — ^The defendants deliver- 
ed their defence in this action on the 16th of May, 
the pleadings have been closed, and cause is set down 
for trial On the 23rd of June the plaintiff delivered 
interrogatories. In consequence of discovery obtained 
by answer to these interrogatories the plaintiff now 
applies for leave to amend. The amendment is in no 
way necessitated by the defence and his original case 
would be complete without amendment. It was 
based on certain alleged misrepresentations. He 
now seeks at this late stage to add another mis- 
representation to those on which he brought his 
action. I think that under the circumstances even if 
successful in the action he should not be permitted to 
ncrease costs by this jirotracted and piecemeal method 
of stating his case. As the discovery of the now 
matter is recent he should not be excluded from 
making use of it, but he should pay the costs. Order 
that plaintiff be at liberty to amend as mentioned in 
summons at his own cost and that he also pay to the 
defendants all costs occasioned by the amendment and 
L3 3s for the costs of each ot the defendants of the 
summons to amend. Certify for Counsel. 

Solicitors for plaintiff, Tuthill^ Geoghegan d: Perry ; 
for defendant Paterson / for 

defendant Greenlaw 



(Before a'Beckett J.) 



Cruickshank k OTHERS V. Tasmanian S.N. Coy. 



23rd. and 29th. July. 

St^ of proceedings — Wh^e an action was commenced 
in ths Admiralty Court by A against Bfor damages 
arising ou^ofa collision between tux> ships, and sub- 
sequently B commenced an auction against A in the 
Supremf Court arising out oft/ie same matter the 
action in the Supreme Court uxis stayed penditig th^i 
decision of Hu action in tlie Admiralty Court. 
Application on behalf of the defendants for an order 
that this action be stayed pending the d(><'i6ion in tlie 
Admiralty Court of an action brought by the present 
defendants against the present [ilaintiffs. 

2)r. M&dden in support. The application is made 
to the general jurisdiction of tlie Court. The present 
ai-tion and the action in the Admiralty Court involve 
the same question, viz: a question of liability for 
damage arising out of a coiUs'on between two vessels 
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l>e]on«rin£r t^ tho present phiintitf nnd Jefeudant re 
pectively. Tlie ;i<-ti(>ii in tlio Adniir.ilty (/ourt was 
eoinnienced first and tluM'^foi-e should prot-eod. The 
plaintilfs would not be prejudiced for they could raise 
their cause of action in the present case as a counter- 
chum in the admiralty action. 

Mr. //r>of/ to opj)ose. The application is to stay an 
action in this Court because the defendants have com- 
niencetl an action in anotlier Court. The defendants 
can stop their action in the other Court if they do not 
wish two actions to go on. Your Ifonor has no power 
to order in the other Court that a counterclaim should 
1)0 endorsed on the appearance. The plaint ills wisli 
the action tried in the ordinary way and the defen- 
dants wish the action tried before assessors, but they 
can have a:^sessors in the present action. Tlie d<^fen- 
dants give no reason for going to the Adniirfllty 
Court. 

His Honor ; I have some doubt as to the jurisdic- 
tion. I liave no control over the other Court. 

Dr. Madden in re[)ly. In one sense your Honor 
has no control ov(»r the other Court, but your Honor 
lias control over the action in this (^ourt. An order 
can be made staving this action until tlie other action 
has been disposed of. The costs also would be con- 
siderably less in the Admiralty jurisrliction than in 
this jurisdiction. 

His Honor said : I will consider the matter. 
His Honor, on a subsequent day, delivered the 
following written judgment : — The plaintiffs in this 
action are defendants in an action in the Admiralty 
Com*t in which the Tasmanian Steam Navigation Com- 
pany is plaintiff. The Company's Admiralty action was 
b(*gun before the action at law and the Company now 
seeks to stay proceedings in the action in this Court 
on the ground that the same subject of dispute is in 
que.^stion in both actions —a collision between two 
ships belonging to plaintiff and defendant in n'spect 
of which each seeks damages from the other. This 
is not disputed, but in opposition to the application it 
is urged that the plaintitis in this action have a right 
to choose their own tribunal and ought not to be com- 
pelled to litigate in the Admiralty Court. Tt appears 
that what they seek in the Supreme Court (!ould be 
given them on a counterclaim in the Admiralty 
Court, i have^ no jurisdiction to compel them to re- 
sort to the Admiralty Court, but I have jurisdiction 
to stay their action. Having regard to the subject of 
both proceedings being the same, double sets of costs, 
and a possible difference in the decisions arrived at by 
the two courts should be avoided. 1 think the Com- 
pany who make the first choice of jurisdiction in Ad- 
miralty may reasonably ask that the litigation between 
the parties should be brought to an end there before 
the matter is taken in another Court. The decision 
in one proceeding would be conclusive in the other, 
and the plaintiffs in this action can if they choose en- 
force their claims in the Admiralty action. This 
Court can give leave to proceed if the Company delay 
or obstruct these plaintiffs iu the Admiialty action. 
Order that proceedings in the action be stayed until 
after judgment in the Admiralty action or further 



order. Costs of sunnnons to be costs in this action. 
Certify foi- counsel 

S>tlicitors : — For plaintiffs, (iillott^ Crokr Snoirdf.it 
d: Co ; for defendants, MaNrsmi^ Evyfand ^ Fstt'irart. 



IN CHAMBERS. 



if AY V. Paterson, In rk the Colonial Hank. 

17th and 2'>th July. 

Bankprs Bnok^ Eridpncp Act 1878 (iXn, G'it * SW S— 
On an oppHrafiou vwfer Spc 8 of Act No, il.lO <t 
hankj not a pnrfy to tlip. action^ irns ordered to j)ro- 
dvce on tndipii nn their account hooks which contained 
enfrieti neee^tsf/ ri/ for thfi trial of the. action. 

Application on behalf of the plaintiff under sec. 8 
of The Bankers' Book l^'vidence Statute calling upon 
the Colonial Bank to produce at the hearing of the 
action their ledger and other account books containing 
entries in coimection with or relating to the de- 
fendant's Paterson's and (ireenlaw's respective ac- 
counts, 

Mr Higgins in support. The court has power undei- 
sec. 8 to make a special order that the h»dgei*H and day 
books cf a bank shall l)e produced at the trial. Tiio 
legislature has reserved this power to the Court while 
taking away the ordinary right to issue a Subpiena 
against a P>ank. 

Mr Moule for the Bank. The Court has no jurisdic- 
tion to make this order. The power of sun)moning th(^ 
Bank to produce documents at the trial are expressly 
taken away bv this Act Arnott r. If ages 36 Ch. 1). 
731. This Act which is a copy of the Kn^lish Act, 
39 and 40 A^ict. c. 4S was found to l>e wholly im- 
practicable and fresh legislation was necessary in order 
to meet a case like present and a new Act was 
accordingly passed, this last Act hjis not been incor- 
porated in Victoria. None of the sections in our. 
Act fipplies to cases where the Bank is not a pnrty 
and sec. 8 only gives power to order the production 
of the books in cases wheie under the preceding 
sections verified copies might have been put in. 
Davis r. White oO L.T. 327. The order hi its 
it5 present form is too wide and should not be gmnted 
A molt V Hayes snjn'a. The order was also resisted 
on the ground of privilege. 

His Honor »iid I will consider the matter. 

Ills Honor on a subsequent day said. The Act 
was intiuided to facilitate the proof of Bankers Books 
and was not intended to preserve or exclude from 
evidence those documents which would otherwise be 
avaihible to litigants. I think that the section, which 
provides for a special order being made, enables me 
to give such rights to the litigant as he would have 
])Ossessed if the Act had not passed and I think I 
ought to make an order going to that extent only to 
put the plaintiff in the same position as if that Act 
had not been passed and as to the question of privilege 
I think there is no privilege extending to the pn>- 
duction of accounts in refrence to the transaction of 
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the litigant for the pur|>ose of that litigati«m, but T do 
not know that I need decide the question of privilege 
finally in this application T intend to leave tho 
witness, if there be any such privilege, to raise that 
point in the action. T do not think it affords any 
reason for not making the order. My impression is 
against the existence of the privilege. I propose to 
make an order that the Bank do upon Sub[)ii?na pro- 
duce the ledgers which are necessary for the action. 
The summons is very broad and if allowed in its 
entirety would go back to a period anticedent to the 
litigation. It should be limited to the beginning of the 
year 1888. *As to the plaintiff's costs they should he 
costs in the action. No costs to the Bank certify for 
counsel. 

Solicitors for plaintiff, TuthiU, Geoyhegan <t Pei^^y ; 
for Colonial Bank, Moule ds Seddon, 



Before a'Beckett, J. 



Levrrsha v. Wranoham. 



18th July. 



Venue — Cliange of venue — A cJiange of venue from the 
country to Afelhoume unll not be granted on the 
ground inerely that the sending of counsel from Mel- 
bourne would cause additional eorpense. 

Application on behalf of the defendant for change 
of venue. 

The action was for damages for a breach of i)romise 
of marriage. 

Mr Isaacs in support. It would be very expensive 
and more inconvenient if the action were tried at Sand- 
hurst rather than at Melbourne. 

His Honor. I thought a venue was only to he 
changed where it was shown that unless changed a 
manifest injustice would be done. 

Mr, Isaacs. It is a question of preponderance of 
convenience Chvrch v, Barnett LR. 6 C.P. 116 tliat 
was the rule before the Judicature Act and there has 
been no decision or rule which alters the principle of 
that decision. A Judge has the same discretion now 
as he had before. Annual Practice^ p. 484. 

Mr Cu3sen to oppose. The rule now is tliat the 
plaintiff has an ahsolute right to fix the venue and 
unless great injustice and manifest preponderance of 
convenience prevails the venue should not be changed 
the mere question of counsers fees has nothing to do 
with a change of venue. 

His Honor s<aid. I will consider the matter. 

Hirt Honor on a subsequent day said, application 
was made to change the venue in this case on tlie 
ground that the balance of convenience was in favor of 
such change. It is quite clear from the affidavits 
that the change to Benalla would be no advantage in 
the way of saving expense and very little in the way 
of convenience. It appears that the convenience of 
the plaintiff who brought his action in the place where 
he might naturally bring it would bo more consulted as 
to the expense of his witnesses by having it tried at 



Sandhurst. Then it appears that the defendant's 
witnesses could more conveniently attend in Mel- 
bourne but that is a matter of expense only and it is 
sufficiently disposed of by a statement made in one of 
the plaintiff's affidavits which as a matter of experience 
I concur in viz., that no litigant can tell upon what 
day a case in the list in Melbourne may be called on 
and that therefore witnesses from the country might 
have to be kept in Melbourne for sevenil days. The 
date of trial could l)e fixed for a certainty in Sand- 
hurst but not in Melbourne. Then it is suggested that 
the expense of sending counsel from Melbourne to 
Sandhurst would be an'additi«mal expense ; that may- 
very likely l)e so but sp<^aking for myself I should cer- 
tainly refuse to change the venue where it is otherwise 
appropriate merely Tjpon the ground that counsel's 
expenses would be greater iti the country than in Mel- 
bourne. If that were so there would scarcely be a case 
tried in the country. I think upon the whole that the 
balance of convenience is in favor of adhering to the 
venue chosen by the plaintiff. I refuse the applica- 
tion. Costs to be costs in the cause. 

Solicitors for plaintiff, Crabbe, CoJieny and Kirby ; for 
defendant Brovm and Ellison. 



(Before Holroyd J.) 



12th August. 

Dougherty v. Dougherty. 

Rul^ ofSujrreme Court 1884 Order XXVIII r, U— 
Order LXV r, 27 (Ul) — Cerfificaie for counsel — 
Order made to amend an order nftfvr it had bf^en 
7nade by th^ Judge by adding a certificate for 
counsel. 

Application on behalf of the plaintiff for leave to 
amend an order previously made by adding a certifi- 
cate for counsel. An action was commenced by 
an originating summons for the jidministration of an 
intestate's estate by the direction of the court. Ac- 
counts were taken l^efore the chief clerk who made 
his certificates, and, on the matter coming before Mr. 
Justice Holroyd in Chaml>ers For a final order. His 
Honor made an order directing the payment of 
moneys and other acts to l>e done but did not certify 
for counsel. The taxing officer acting under Order 
LXV. r. 27 [IG) refused to allow the costs of atten- 
dance by counsel on the originating summons without 
a certificate ; this application was therefore made to 
amend the final order by adding a certificate for 
counsel thereto. 

Mr, Neighbour in support. This leaving out a 
certificate for counsel was an accidental slip or 
omission which may be corrected at any time under 
Order XXVirr. r. 11. 

His Honor. An accidental slip or omission must 
mean sometliing which was intended to be in the 
order but in this case I was never asked to certify. 
I should bo verv glad to amend the order but the 
qunstion is, Imve I power ^.^.^.^^^ by GoOglC 
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Mr. Neighbour. If Your Iloiior does not tliiiik 
there is power to amend the old order there is juris- 
diction to make a suppU»mental order. Magm* v. 
Donald 8 A.L.T. 55 ; Erkershy v. Kckersley W.N. 
(84; 138. 

Mr, Inaacs, for the defendant. I do not oppose 
the application if there is jurisdiction. lie cited 
Huxley V. West Loridort Extentsimi Railway dry. 14 
Ap. Cas. 20. 

Hi3 Honor. The case of In re Chapman 10 
Q.B.D. 54 settles the matter. Ther?, on the taxation 
of solicitor's bill of cost« delivered by him to his 
client, the master disallowed the fee and costs in respect 
of the attendance of counsel at Judge's Chambers for 
which the Judge had not certified, he not having been 
asked to do so, it appearing that the client had ex- 
pressly autliorised the solicitor to engage the atten- 
dance of counsel. The Queen's Bench Division re- 
fused to review the tiixation and the solicitor appealed 
to the Court of Appeal which «tiinned the decision 
of the Queen's Bench Division but Coleridye G.J. in 
his judgment at pg. 57 says : " I am very anxious 
however not to do injustice to this particular appellant 
who, being under the impression that this 14th rule 
did not apply to such a case as the present, did not 
ask the learned Judge at Cliamliers to certify and call 
liis attention to the fact that counsel was instructed 
at the express r-equest of the client. Under these 
circumstances, therefore, whilst this appeal, ought to 
be dismissed with costs, it is only just, I think, that 
it should be without prejudice to the appellant's 
making an application to the Judge at Cli9,mbers to 
certify that it was a proper case for counsel if he 
should think fit to do so." As this is a direct autlior- 
ity for the granting of the present application I will 
make the order as asked. I shall certify now that 
the case was a proper one to be attended by counsel. 

Solicitors, for plaintiff, Walduck ] for defendant. 
Smith, Tei-^^y and Jarnes. 



PRACTICE COURT. 



Before a' Beckett, J. 



Re Charles Taylor. 



6 th August. 



Marim Board Act 1887 (JVo. 965; Sec. 136 (2)— Can- 
cellation and suspension of certificates — Act No. 965 
creates a Marine Board tvhich puts the Court of 
Marine Inquiry into motion — The Court and not the 
Board has power to cancel or sttspend certificates, hut 
tJie Court cannot act unless directed by the Board. 
Rule nisi for a prohibition to restrain the Court of 
Marine Inquiry from enforcing an order made by it 
suspending the master's certificate of Cliailoa Taylor, 
master of the steam tug Hercules for two years, for 
having been guilty of careless navigation whilst in 
charge of the said tug, on the grounds that the said 



Court had no jurisdiction to make the order, and that 
the order as made was bad on its face. 
Mr. Box moved the rule absolute. 
Mr. Hood and Mr. Woinurski showed cause on 
behalf of the Marine Board. 

His Honor delivered the following written judg- 
ment. 

Tlie steiim-tug Hercules struck on a reef in l*ort 
I^hillip Bay when in charge of Chas. Taylor, holding a 
master's certificate. The Coui-t of Marine ln(|uiry, 
after investigation, suspended his certiticate for two 
years, and ordered him to pay 15 guineas costs. An 
order nisi has l>een obtained to prohibit the enforce- 
ment of this order, on the ground that it was made 
without jurisdiction, and was btul on the face of it. 
The Court of Marine Inquiry is constituted by Act 
No. 965, and the suspension of the certiticate has 
been justified as an exercise of the authority expre^ssly 
conferred by the latter part of 8ul>section 2 of section 
136, not of any authority derived from the refei-ence 
to the English acts made in the earlier part of the 
same section. Act No. 965 creates a marine board, 
which puts the court of inquiry into motion. The 
Court, not the board, ha-^ power to cancel or suspend 
certificates, but the Court cannot act unless directed 
by the board. Captain Taylor contends that the 
board has not given the direction necessary to give 
jurisdiction to suspend his certificate. The act con- 
tiiins provisions for inquiries into casualties and for 
inquiries into charges of incompetence or misconduct, 
which are treated as distinct subjects of inc^uiry, so 
that although an inquiry into a casualty may disclose 
misconduct or incompetence, an authority to inquire 
into a casualty is not an authority to inquire into mis- 
conduct or incompetency. Under section 136 sub- 
section 1, the Court is authorised *' to hold formal 
investigations into casualties," and under subsection 
2, •* to hold formal investigations for the purpose of 
making inquiry into charges of incompetency or mis- 
conduct, and when any such investigation is directed 
by the board to determine that any certiticate shall be 
cancelled or suspended." The order sought to be 
prohibited can only be supported if thtre has been such 
a direction by the board to the Court as to give the 
Court power under subsection 2. The board consists 
of 12 pei-sons, some nominated, some elected. Under 
section 25, its powers are to be exercised at meetings 
at which a quorum of six. must be present. It is in- 
corporated and has a seal under section 39, subsection 
7. It may direct the Court to hold formal investiga- 
tions into the causes of casualties, and into charges of 
incompetency or misconduct on the part of masters or 
mates. Section 129 provides that : — 

** If it apiKjars to the Ixmrd that a formal in^'estigatlon into 
any casualty, incompetency, or misconduct is expedient, the 
ixMird shall refer the matter of such casualty to the court ; or 
prefer, or cause, or permit to be preferred, a charge of incom- 
petency or misconduct before the Court, who shall thereupon 
hold a formal uivostigation." 

The iiujuiry conducted in this case Wiis made in con- 
se(iuonc(» of a lotbTfrom Cai)lain Taylor reporting the 
accident to his vessel, and the investigation which the 
lx)ard directed in the tii-st instance was undoubtedly 
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into the circumstances of this casualty, and not into 
any charge of misconduct on the part of Caj)ta!ii 
Taylor. Tn the course of this inquiry, to which 
Captain Taylor wjvs sunniioned as a witness only, an 
incident occurred described as follow's in the alVulavit 
of Captain Taylor : - 

*' During auch iiivpstigati.ui. and <xfter the .said John lOdgar 
and I were examined as witncswes, the said counsel for the 
said Marine Boar<l read to tlie said Court, and then liantled 
me a copy of a docTun-'nt in the words and figures following 
(that ia to say) : — The Marino Board desire the opinion of the 
Court upon the following (jucstions : —1. Was the rock upon 
which the Hercules struck on the 3()th March la«t proi)erly 
and sufficiently notified ui'on otlicial chai'ts ? 3. Was the 
Hercules navigatvd with proper and seanianlike care? 0. Was 
a safe and proper course stcerei on the 3()th of Ahii-ch last? In 
the opinion of the Marine Board the certificate of tlie master 
shouhl he dealt with. Dated this ]4tli May, 18S0.'' 
Tt appears by the attidax it of the secretary of the 
board that aft<^r counsel had read this document to 
the Court the president told Captain Taylor that it 
was competent for him to give evidence on his own 
behalf, and that he would have an opportunity of 
showing cause why his certificate should not be dealt 
with. The ca.se was adjourned, j»nd further evidence 
was tiiken. On the 17th of May judgment was given. 
Tt is headed, " In the matter of a formal investigation 
held the circumstances jittending the T. S. Hercules 
striking on a rock in Port IMiillip Dav on the 30th 
^lareh, 1889.'' Jt concludes as follow : — 

" The Court considers that Cliarles Taylor, the master of 
tlie Hercules, was guilty of careless navigtitiou in not stecrhig 
a course more to the southward, so as to give the htaeon a 
much wider berth than he di«l ; and hearing in mind the fact 
that he had a L'reat many passengers on hoar<l, wliich .sli(»uld 
ha>rcmadehimdouhly careful, therefore su8i)ends his certificate 
as master for two years, and also adjudges him to pay tlie 
sum of 1.5 gulneiis costs." 

Tt thus appears tiiat an inquiry v;hich began as an 
investigation into a casualty was changed to an investi- 
gation into a charge of misconduct, and ui)on this 
charge a sentence was pronounced which the Court 
had no power to deliver if the board had not directed 
the charge of misconduct to be investigat<«d. It is 
clear that the board gave no such direction at the 
outset, and in argument befove me counsel supporting 
the decision were driven to rely upon the document 
read in the course of the inquiry as gu nig the neces- 
sary direction. They referred to the 'ules of the 
Governor in Council for tln^ conduct of inquiries wln'ch 
were promulgated under section I'V^ of the act and in 
particular to rules 15 and 16, which run thus : 

*' 1/5. The witnesses shall he cross-examined hy the parties 
in sudi order as tlie President of the Court may direct, and 
may he re-examined hy the representative of the Marine 
P.oard. IH. On the comjiletioii of their examination the 
representative of the Marine Board shall state in ojjcn Court 
upon what (juestions in reference to the causes ()f the casualty, 
incompetency, or misctmduct within the meanhig of the 
Marine Boanl Act 1S87, and the conduct of any persons con- 
nected therewitli the opinion of the Court ia d(;sirod, and if 
any person whose conduct is in (piestion is a ceitificjited officer 
shall also state in o])en Court whether it is desired tliat hiH 
certificate should he dealt with." 

By rule the Marine Bojird and any ccrtilicatefl 
oificc^r upon whom a notice of invcstii^atim his been 
servenl shall be de(mi(;d to be parties to the proceeding. 
I think that notwithstanding these rules, and takim' 



counsel for the Board to be the representative of the 
Board witliin the meaning of rule 16, the document 
which he read cannot be treated as a direction by the 
Board to the Court to hold an investigation into the 
alleged incompetency or misconduct of Captain 
Taylor within the meaning of section 130 so as to 
give jurisdiction to cancel or suspend his certificate. 
It must he borne in mind that the Board had in the 
exercise of its discretion ordered an inquiry into the 
cjisualty only, and had ordered no inquiry into mi.s- 
conduct. Counsel who appeared for the Board repre- 
sented the Board merely for the purpose of the inquiry 
which the Board had ordered. It is clear from the 
affidavits on both sides that the lioard did not in the 
exercise of any discretion of its own direct a charge 
against Captain Taylor to be investigated. If rule 1(> 
is to be construed as vesting in counsel or solicitor at- 
tending for the Board in one proceeding authority to 
exercise discretion for the Board by directing another 
proceeding, the rule would be nlfra circs j but I think 
it should not be so construed. The rule may refer to 
a case in which the Board has, in the first instance, 
directed an investigation into incompetence or mis 
conduct. The rules, of which it is one, are taken 
from English rules dealing with a different .'-tatc^ of 
things, where the Board of Trade, not the body mak- 
ing the inquiry, has power to cancel or suspend the 
certificate upon the report of the inquiring body. 
Witli us the Court, not the I3oard, has the power to 
cancel or suspend ; but it cannot exercise the power 
unless the IJoard directs it to inquire into incom- 
petency or misconduct. No such direction has l)een 
given by the Board in the present case, and on this 
ground the rule for prohibition will be made absolute. 
It has been suf:'gested that the order of the Court of 
Inquiry may be good as to costs, though bad as to the 
suspension of the certificate ; but I cannot accept this 
view. The order as to costs was incidental to the 
exercise of jurisdiction wrongly assumed. The power 
as to costs, conferred in general terms, was not in- 
t^Mided to be used, and could not properly liave I'oen 
used, as against a mere witness on an inquiry into a 
casualty. The order has been assailed upon another 
ground, as bad on the face of it, as it does not show 
that the Board has found as a fact that Captain Tay- 
lor has committed any one of the specified delinquen- 
cies, one of whi(*h he must commit to make him amen- 
able to punishment. The Court finds him guilty of 
careh^ss navigation, but the Act does not make care- 
less navigation a punishment. Under section 4 of 
the Act, *' misconduct" includes careless navigation, 
and under section Voi\ "gross misconduct '' justilies 
the cancellation of a certificate. The word " gross " 
must be taken to I e advisedly used in our own act 
and in the lilng;i.sh act, from which our own is taken. 
The Court of Marine Tnquiry has not stated that it 
found Captain Taylor guilty of gross misconduct and 
miless it det(M'mined that he was so guilty it had no 
})ower to punish him. This Court cannot say whether 
or not his misconduct should \iv characterised as gross. 
Tt was necessary to tlie validity of the sentence that it 

should show that the Coui't found /iTbp^iu^i^licJiave 
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Wren coinmittod which justifiea a sentence This docs j of misdescription. , ^, . • - . , 

not appear- and on this ground also I think the order Mr. Wciyainov respondent. The purcliasenseniitled 
-^Iiould be made absolute, 'ihe Court of :\larine ; to get from vendor under a contrnct of sde as much 
liKiuirv hns been misled by the rules to which refer- i as the vendor can give witii compers.-.tioDfor what the 
cnco has been made, and may in f:u:t have, adjudged ; vendor cannot give or make title to. The contract 

' ' 1 with the colored plan amounts to a sale with a market- 

I able title of the lands delineated on the plan ; this plan 

or picture does not correctly represent the lands the 



that Captain Taylor was guilty of gross misconduct, 
though it has not said so. For these reasons 1 make 
the rule absolute witlicut costs. 



SITTINC^S IN r>ANC(). 

(Hefore Higinbotham, C.J., Williams and 
aBeckett, J.J.) 



vendor lias title t^). The purchaser dot's not waive 
his right to compensation by accepting title and taking 
a conveyance of the whole [)ioperty. Objections to title 
mean objections going to the root of the title. Where 
tliey go merely to the title to part nf the lands the 
compensation clause applieb. Jfatvaou /;. Fh'Jcher 
merely decides the right of the vendor on an objection 
to title to part of the lands sold to rescind under the 
conditions of sale, SJKnmasy v. Littltwood is in 
point and governs this case. 

TiiK CinKF Justice — In tliis case the judgment 
must be for the defendant. The appeal is from a 
judgment of the County Court in an iu;tion to re- 
cover a sum of L200 on an award by an arbitrator. 

^^^^i^^-x ..V. ^ . J The substcintial defence, and tlie only one necessary 

riiis was an action on an award. The defendant I ^o deal with, is whether the matters with which the 



Ukucev. Sturt. 
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Vt'itdor nn.(1 PurchfUser—CondU'wus o/'Sak—Compen- 
aatlon Clnnse —Misd ascription or det'r.ct in title ? 
Appeal from the County Court ^Melbourne 



sold the plaintiff certain lands in Toorak of a certain 
length and certain breadth which corresponded with I 
lands delineated in a colored plan on the back of the ' 
contract of sale. By the reejuisitions on title it was i 
discovered that the defendant could not make title to : 
some ten feet of the land in question ; there was a I 
compensation clause in the condition of sah* (clause 



arbitrator dealt were matters with which he was com- 
})etent to deal, or whether he hj.d no jurisdiction over 
them. The reference on which the arbitrator acted 
is contained in the 10th chiuse of the conditions of the 
contract of snle, which provides that "if any mistake 
be made in the description of the premises, or any 
other error whatsoever shall appear in the particulars 



lO) which provided that if any mistake should be made i Qf the proj)erty, such mistake or error shall not annul 
in the description of the premises or any other error ; ^.he sale, but compensation or equivalent shall be given 
whatsoever should appear in the particulars of the pro- j or taken as the case may reciuire, such compensation 
]»erty compensation, the amount to be tixed hy arbitra- q,. equivalent to l>e settled by two referees mutually 
tion should be given to the purchaser. The plaintift ! appointed, or their umpire. The party discovering 



relying on this condition accepted title and took a 
conveyance of the lands sold and, on the defendant 
refusing to submit to arbitration, appointed unde^r the 
terms of the condition an arbitrator who awarded him 
a certain sum as compensation for the deficiency. The 
plaintiff brought an action against the defendant to 
enforce this award. The Judge held that there was a 
misdescription of the premises within the meaning of 
the compensation clause and gave a verdict for the 
plaintiff for the amount claimed with costs and the 
arbitrators' expenses. 

Mr. Uiqyins for the appellant. The arbitrator had no 
jurisdiction. The compensation clause only applies 
"where there is a mistake in the description of the pro- 



such mistake or error to give notice in writing thereof 
to the other party within seven days after such dis- 
covery, and each party within seven days after sut*h 
notice shall a{)point in w^riting a referee, and, if in 
such case either party shall neglect w refuse to appoint 
a referee within the term above specitied, the referee 
of the other party alone may proceed in the matt(»r,'' 
&c. Interpreting that clause strictly as against the 
vendor, we think that it has not been established that 
there has been any mistake or error made in the 
description of the premises, or any other error made 
applicable to the description of the property. The 
description of the premises and the particulars of the 
property appear to be one and the same thing. They 



perty, here the particulars and plan accurately describe appear by the description of the proi)erty set forth in 

the lands sold ; afterwards it turns out the vendor' • • - • • - -• • - - 

cannot nuike title to some 10 feet ; this is no misde- 
scription : it is a mere defect in title. Mairson v. 
Fkt<:her LR 10 Eq. 212 atHrmed in appeal (> Ch 01. 
The purchaser having accepted title and taken a con- 
veyance of the hinds sold cannot now chiim compensa- 
tion for defect in title. 0\%annssi/ v. Litth^irood 
10 y,\j.\\(\j)\\l relied on in the Court below isdistin- 
guisliable, there the property sold was known as the 
Lower Moira Station butthe acreage in the particulars 



did not correspond with the real area ; that was a case error or mistake in the descriptiaH^of the premises, 
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the introduction before the tirst condition of sale, and 
also on the plan ref(Tred to in it, represented by lines 
and bounds. These contain a description of the land 
intended to be sold by the vendor and to be liought by 
purchaser. The description oi the premises gives a 
lineal frontage of 111ft. 6in. to Canterbury Street, 
and a front^ige of 81ft. Wm. to Uoss Street, the western 
boundary of the land, as delineated and colored red on 
the plan at the back of it. The plan also contains 
the same description of it. There appears to be no 
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eithor in the introduction or in the phin. The 
plaintiff sues for compensation for error or mistake, 
and the question is whether the defect of title to a 
portion of the land, as set forth in the description and 
plan, is such error or mistake as entitles the purchaser 
to claim compensation under clause 10. The con- 
duct of the parties seems to have been singular, and 
they seem to have anticipated this difficulty from tlie 
outset. The purchaser started with making re- 
quisitions on and objections to the title. At the same 
time it was plain that he intended his objections and 
requisitions to be objections and requisitions to the 
title only. It was plain that he desired to complete the 
contract to obtain the land as described, at the same 
time to prevent the vendor from exercising the right he 
possessed under the fourth condition to rescind the sale. 
That fourth condition was : Tn case the purchiisershajl, 
within the time aforesaid, make any objection 
to or requisition on the title which the vendor shall 
be unable or unwilling to remove, which right of 
election the vendor absolutely reserves to herself," 
the vendor might annul the sale and return the pur- 
chase money. There is nothing to show that the ven- 
dor was acquainted with the defect in the title as to 
10ft., till that fact was communicated to her by the 
purchaser in the requisitions sent in. By the requisi- 
tions the purclmser, for the firat time, communicated 
to the vendor the knowledge that she had, by a 
memorial of conveyance dated the 21st. April, 1871, 
conveyed away 10ft. of the frontage to Canterbury 
Street. The position taken by the vendor was a fair 
one, and she told the purchaser that he could take 
the same quantity of land on the south side. The 
purchavser^ for some reason not apparent, did not 
desire to consent to this ; probably lie wished to get 
the land and also compensation for the 10ft. The 
purchaser did not depart from that position. In the 
correspondence he insisted that the 10ft. should be 
matter of compensation. The vendor reas^mably 
enough asked if he insisted on the objection to the 
title. To that reasonable demand the purchaser made 
no answer, but accepted the property, paid the pur- 
chase money, and took the conveyance. That was 
put as an abandonment of the requisition on the title. 
It is not necessary to decide that, as the purchaser in 
taking the title took the risk of making good his claim 
for compensation. The general rights of purchasers 
and vendors may be limited and defined by a special 
agreement between the parties. In this case the ven- 
dor and the purchaser had limited the compensation to 
a particular case of mistake in the description of the 
premises, o»' some other error appeanng in the particu- 
lars of the property, and that did not apply to the 
circumstances of this case. Although the defect in 
the title to a portion of the land had been discovered, ' 
and might have been established and proved, and have j 
given rights to the two parties, it had not been shown 
that there was any mistake in the description of the 
property, or any error in the particulars. The plain- 
tiff failed in the court helow to est-iblish a necessary 
part of his proof that the claim for compensation, or 
the subject matter which the arbitrator was dealing 



with, was within his jurisdiction. The judge was 
therefore wrong in giving judgment for the plaintitT. 
It is unnecessary to refer to other points in the case, 
except to say that the judge hawi no power to award a 
portion of the expenses of the arbitrator. The appe^il 
will be allowed with costs and the judgment set 
aside. 

Williams, J. — Having regard to the course taken 
by the purchaser, he is not entitled to claim compen- 
sation. He was asked by the vendor whether he ob- 
jected to tlie title or accepted it. He deliberately ac- 
cepted the title to prevent the vendor exercising what 
would otherwise have been her undoubted right under 
clause 4 to annul the sale. He took a conveyance of 
all the land the vendor contracted to sell, and which 
he agreed to buy, and he paid the purchase money. 
He has therefore precluded himself by the course he 
took from claiming compensation, just as he prevented 
the vendor from exercising her right to rescind the 
contract. If he had insisted upon getting a convey- 
ance to such portion of the land as the vendor could 
give a good title to, and insisted upon compensation 
for the balance, he might possibly have maintained his 
claim to compensation under clause 10. 

a'Beckett, J. — I wish also to add I am of the 
same opinion as my brother Willianis. I atUicIi 
most weight in this case to the conduct of the 
plaintiff. He has by his conduct precluded him- 
self from the contention that he has a right 
to accept title as to part and claim compensa- 
tion for the deficiency of 10ft. He has endeavored to 
exclude the vendor from the rights she had. He re- 
sorted to equivocal conduct, and did not distinctly 
declare what position be intended to take. He took 
a conveyance of the property. When a man takes a 
conveyance of property, including land deficient, he 
cannot claim compensation for a deficiency in the 
quantity of land he takes. This decision should not 
be taken as establishing any general principle of law, 
but as applicable to the peculiar circumstances of the 
present case. So far as the title of the vendor went 
and was shown, it exactly coincided with the descrip- 
tion of the property. 

Appeal allowed with costs. Judgment for defend- 
ant with costs. 

Solicitors — For appellant, Davies arid Campbell; 
for respondent, WoolcotL 



(Before Higinbotham, C.J., Williams and 
^Beckett, J.J.) 



Brown v. Tretxob. 

24 July. 

TAcensing Act 1885 aec, 86 — Suffering an iirilaicf'ul 
game to be playvd in licensed premises after the 
premiiseii are chspd — Meaning of Words -" Suffers 
or permits any pei'son to play any unlawful game or 
sport in or upon his Uceyis(*d premises" — effect of No, 
1008 sec, 2 as regards offences committed under 
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No. 857 aec, 8Q — Justices of the Peace Art 1887 s. 

7 — No Stamp on Summons. 

LeKterv. Toi'veiis 2 QIW ^iV^ dutiriguished. 

Order nisi to review a decision of Justices. The 
facts and arguments sufficiently appear from the 
judgments. 

j/r. Hood for the informant. Inspector Brown to 
show cause. 

Ih\ Madden for the defendant to movf the order 
absolute. 

The Chief Justice. This is an order to review a 
conviction by a court of petty sessions, hy which the 
licensee of licensed premises was convicted under 
section 86 of the Licensing Act No. 857, oi suffering 
certain persons to play an unlawful game upon his 
licensed premises in the licensing district of Fitzroy 
North. The order nisi was obtained on four grounds. 
The first two grounds raised the question as to the 
continuing power and jurisdiction of the Bench to deal 
with this charge. The offence was alleged to have 
been committed on the 21st February, 1889. The 
information was laid by the prosecutor, an inspector of 
the licensing district, on the 7th March, and the con- 
viction was on the 16th March. In the interval be- 
tween these two last-mentioned dates, namely on the 
11th March, the Legislative Assembly was dissolved. 
By the Act No. 1,008, providing for new electoral 
districts, all licensing distriets then in existence were 
abrogated from and after the next dissolution of the 
Legislative Assembly. It was contended for the 
defendant on the first ground of this order that tiie 
effect of the dissolution of the Legislative Assembly 
was to put an end to and extinguish offences which 
had been committed under section 86 of the Lice-nsiny 
Act previous to that time, and also to put an end to 
and invalidate proceedings taken for tho prosecution 
and punishment of the offenders. By the Act J ,008 
the licensing districts then in existence were to cease 
to exist, except for a certain limited purpose, namely, 
the renewal of annual licenses. It is contended that 
the effect of the dissolution on the then existing 
licensing districts was to extinguish offences previously 
committed, and prosecutions which had l)een pre- 
viously commenced. We do not concur in that con- 
tention. The Act 1,008 does not profess to deal with 
or to repeal section 86 of the Licenshig Act or any- 
thing done under it, or to condone or wipe out any 
offence under the section. The alleged offence here 
was completed on the 21st February, the information 
was laid on the 7th March / tho offence, if not par- 
doned or extinguished, continued to be an offence 
subject to proof. Once the information was laid the 
informant was liable for all costs of the proceedings 
which he had initiated, and he was brought within the 
jurisdiction of the Court, which could compel him to 
proceed with the information which he had laid. We 
think, therefore, that the first ground on which the 
order was based is not supported. The second ground 
assumes that the offence continues to exist, and that 
the information laid is still in force. But it is contended 
that the prosecutor, the inspector of the licensing dis- 
trict, has no longer any locals standi sufficient to 



enable him to appear and prosecute for the offence. 
The prosecutor was authorised by the licensing statute 
to appear by counsel, or by attorney, or personally. 
There was no necessity for the informant to appetir 
again in the proceedings personally after he had laid 
the information, nor was there any necessity for him 
to do more than submit to the judgment of the Court. 
The office of the inspector was not al)olished, and the 
appointment of the inspector was not cancelled. The 
prosecutor still continued to be inspector in that dis- 
trict, and in which he was required by law to take 
proceedings against licensed persons in necessary and 
pro[^er cuses. We think therefore, that he has a locus 
standi^ and he could have been compelled by the Court 
to appear by counsel or attorney or in person, and 
continue the proceedings, which, so far as this ground 
is concerned, iiave been validly commenced, and have 
not been stopped by the operation of the Act, l,0o8. 
The third ground on which the order was applied for 
was that the offence appeared to have been committed 
during the hours when the licensed premises were 
closed. It is contended that it was not an offence to 
permit a person to play an unlawful game on licensed 
premises, or to suffer or permit thieves, prostitutes, or 
disorderly persons to be upon the licensed premises 
during the hours in which the premises were required 
by law to be closed, or during Sunday, on which day 
the licensed premises were to l)e closed for the entire 
period of the day. That view, it is contended, was 
supported and affirmed by a decision on a similar 
section of the English act — Lester v. Torrens 2 Q.B.D. 
40o. In that case the information was laid under the 
12th section of the English Licensing Act 1872 corres- 
ponding with the 116th Section of our Act. [His 
Honor read the section] It was held that a licensed 
person found drunk on his own licensed premises after 
the premises were closed was not liable to a penalty 
under that section. The judgment appears to have 
been based on the opinion that the ojjeration of the 
section under which the information was laid was in- 
tended to be restricted to offences committed in a public 
place ; one of the judges jjoijits to the use of the word 
" found," another refera to the heading of the clause 
viz., •* Offences against Public Order" as indicating 
the intention of the Legislature and on these grounds 
the Court appears to have held it was not an offence 
to be drunk on licensed premises after the premises 
were closed and when they were no longer a public 
place. It is not necessary to consider that decision. 
Suffice it to say it ought not to govern us in a c*ise 
like the present one which is brought under the 
86th section of our Licensing Act. That sec- 
tion came under a part of the act referring 
to the duties and liabilities of licensed pei*soiiS and 
others. That part of the statute contained a large 
number of acts which the licensed person was pro- 
hibited from doing, or was directed to do — some acts 
within tlie licensed houses, and some without them. 
They pointed to the conclusion that the Legislature 
intended that licensed persons under this statute 
should have cast upon them certain personal duties 
and obligations in connection with the license, and 

O 
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in connection with licensed houses, even thous^li these 
duties' and obi icjat ions should not be innnodiately con- 
nected with tlie maintenance of public ovdrv or public 
decenc)'. The licensed person, for instance, was com- 
pelled to have his name painted in front of his 
premises, and in certain cases had to keep a lamp 
lif^hted during the night and during some of the hour.^ 
when the house was closed, ft was clear that sec. 8(; 
prohi!»ited the licensed person ]>ermitting the acts 
mentioned in it to be done at any time on his licensed 
premises, even whether they were done during the 
closed hours or not. The last ground was that there 
was no stamp affixed to the summons served on the 
defendant, as required by the Justices of the Peace 
Act. A sufficient answer to this objection was that 
no summons was leijuired in this case and if it had 
been required and produced it could not be objected 
to on these grounds. Tlie law expressly prohibited 
an objection to a summons by which the alleged 
offender was got to the court. He was before the 
Court, and even if there was no summons the Court 
had jurisdiction to deal with him : he was before 
the Court, and that was sufficient. That objection 
also fnils, and the order to review the conviction by 
the justices will be discharged with costs. 

Williams, J. I don't wish to express anything 
on the second and fourth grounds as T think tliey 
have been abundantly answered in argument but T 
will add a few words on third ground ''>n which the 
order nisi was granted. The section of the English 
Act under which Lester ?•, Torrens was decided is 
distinguishable from sec. 80 of the Victorian Act and 
therefore the decision does not apply to this case. 
Lester v. Torreyis was decided under the 1 '2th section 
of the English LAcensiyig Act 1872 and the ratio 
(lecideri'ii was that tlie words 'licensed premises " in 
that section are ejusdem generis witli the words 
" higliway or otlier public place" and that is what 
Ljish J. means when he says " I think looking at the 
collocation of the words licensed premises for the 
purposes of the section must mean premises open to 
the public during licensed hours or during the time 
when the premises are a q}m8i-\i\xh\\ii place." These 
words throw a flood of light on Lester v. Torretis nnd 
show that " licensed premises " under that section 
means when the licensed premises are a public or 
qnasi-puhMc place whether a building or not. That 
reasoning cannot apply to the construction of .«ec. S^Q 
of the Victorian Act which makes the offence an 
offence at any time on licensed premises and tlierefore 
Lester v. Toi^'e.ns is no authority in this section but 
would be a good authority on the construction of sec. 1 1 6. 

Order to review discharged with costs. 

Solicitor for informant (.Jronm Solicitor. 

Solicitors for defendant (jaunson and Wallace. 



sur^RKME coiJirr siTTixa^. 

(Before Hodges, J.) 

Pleasan'CE and OTHERS v. Allen. ' 

June. 12, 11. ' 

I.and Transfer Statute No, -JOI sec. JfU. Act Xo. S72, I 



s.s. 7, 8 — Rectification of title Mutual mistake — 
Priritij. 
Tlie plaintiffs and defendant were respect irejy the pro- 
prietors of ttvo adjoining pieces o^' land fronting a 
certain street formerh/ in t/te possession of a sinf/le 
proprietor. Two cottages stood npon one of the 
pieces and an hotel upon the other. The plaintiffs 
and defendant did. not derire directfrom the oi^ginal 
projyt^ietor hut deduced their title througli a nvmher 
of intermediate purchasers. The original jyroprietor 
had sold that portion of his land on wliich the cot- 
tages stood before he had sold the other portion. On 
each step of the title in either cajie it appeared hi evi- 
dence that the object oj each tran^^nction was not th** 
purchase of a certain nund)er of feet oj land but of 
th^, buildings respectively. It was snbsefpiently flis- 
covered that the fro7itages ocmjnedby the cott/tges i^i 
the on^f^ ca.se arid by the hotel in the other did not corres- 
pond witJi tlie measuretmnts set out in the certificates 
of title but tlie frontage set out in thecertificafe of tide 
to tJte land on which the cottages, were built encroached 
tothee.rtentof/)l inrhes npon tlte boundary wall (f 
the hotel. TJie plaintiffs claimed to recover poss- 
ession of the f)}, inches, and the dejendants counter- 
claimed for rectification of the title. 
Jleld that the defendant would be entitled to Jiave his 
certificate rectified by having tlie 5 J incites included 
in it so as to make it correspond with the land occu- 
pied by the Jiotel^ proHtled that he could obtain Jor the 
plaintiffs a title to a corresponding portion of land at 
the other extremity of t^^e frontage reprei<ented in their 
certificate of title. 
On the question of privity^ Sudterland v. Peel (1 W \V 
and aUB 18) followed. 

Action to recover possession of 5^, inches of land 
situate \n Carlisle-street, Parish of Prahran and 
County of Bourke. The plaintiffs wore George Plei- 
sance, John Healy and Ernest Bolger, and the defend- 
ant was Edward Allen. 

From the pleadings and evidence it appeared that 
one E. T. Buckeridge on or about the Snd Feb. 1H87 
was the registered proprietor of certain land forming 
portion of Crown Allotment. 217 A having a front- 
age to Carlisle-sti'eet of which frontage the 5i inches 
formed part. On part of this land were erected 2 
shops and on the remainder an hot (4 all fronting Car- 
lish^-street, on the 12th Sept. 1887, Buckeridge sold to 
one M. L. Wiseman that part of his land on which 
were erected the two shops. Tn the contract of sale 
signed by both parties the land sold was described as 
land " upon which are erected two brick shops, etc.," 
when the transfer was being executed, the land stated 
to be transferred, was made to encroach 5i inches on 
the wall of the hotel ; tliis was done by reason of a 
mistake on the part of the solicitor, as was alleged by 
the defendant. A certificate of title, accordingly, to 
such land including the 5^ inches was issued to Wise- 
man on the 30th Nov. 1887 WiJ^eman sold to two 
persons and the land was transferred as contained in 
the certificate of title. Those two persons suli- 
sequently sold to the plaintiffs and again 
the land was transferred as contained in the 
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cortifiiat^ of title. Tt was coiit(*iulod by the 
(lofendant tiiat iioih' of their successive pmrhaseis 
intended to jmreliMsr the land as set out in the e<'r- 
titicate of title and that it was by mutual mistake of 
vendor and purchaser in each instance that the i'>\ 
inches were included in the transfer in e ich case. 
J>uckeridge sold the land on which the hotel was 
built to Messis. Joske nnd Best, in October, 1887, 
who subsequently transf<irred the land to the defend- 
ant. In these transfers, also, it was alleged a 
corresponding mistake wtis made in excluding the bl 
inches which really was occupied by the Ijotel fi-om 
th'^ tran.sfers and ceitifieatc of title. Tlio defendant 
counterclaimed tlu't the certificates of title issued 
respectively to the plaintiffs and defendant be rectified 
by excluding from the certificate of the plaintiffs the 
nj, inclies and by including the same in the c«'rtiticate 
of the defendant. 

Tt was, accordingly, contended by the plain- 
titr^ that even assuming the defendant was en- 
titled to have his certificate rectified, he should, in 
the first instance, obtain for the plaintiifs a title to a 
corresponding amount of land at the other extremity 
of the plaintiffs' frontage. 

Ifnyhs, tor the ])la'ntifl['', opened the case. 

Tojyp {Wpigall w\th him)— Act No. 872 ss. 7, 8; 
gives power to rectify certificates of title. Tlie cer- 
tificate should be rectifi()d in this case as the mistake 
is mutual. SntherJnnd v, Peel (I W.W. and aMJ. 18) 
is an authority as to the apparent want of privity. In 
the successive transfers in each case, the parties ob- 
viously intended to purchase the shops in the one case 
and the hotel in the other, and not the land on which 
they respectively stood . 

Higgins, in reply, contended that the intent^ion of 
the successive purchasers to purchase the buildings and 
not the land should b(» unambiguously proved ; he re- 
lied on Sec. 49 of the Trmufer of Tjnnd Statutp : in 
any event the plaintiffs should pay the costs as they 
would not accept any reasonable offer. 

His Honor, in giving judgment, said : — The plain- 
tiffs in this case seek to eject the defendant from some 
5i inches of land. The plaintiffs have a perfect paper 
title —a certificate- -and. unless the defendant can estaV)- 
lish his right to have that document rectified, the plain - 
tifi's are entitled to succeed. The defendant by 
his counter-claim, seeks to have the plaintiff's 
and the defendants certificate of title recti- 
fied by excluding from the certificate of tiie former 
and including in the certificate of the latter tlie 
r)i inches of laud. The circumstances of the case can 
be stated in this way : About the 2nd. February 
1887 one Buckeiidge was the owner of the piece of land 
on which the plaintiffs' shops were standing and also 
of the piece of land on which the defendant's hotel 
was standing. About the 12th. September 1887 
F^uckeridge sold a certain portion of this land to one 
Wiseman, and in the contract of sale the land sold is 
described as the land upon which 2 shop^ were erected, 
the Transfer, as drawn up upon that contract, did not 



deserihe ti.e land as that on which - sho])s were 
rrccted, I'Ut as hind commencing at a certain d stance 
from a certain point. ft turns out, as shown l)y t\w. 
evidenc(s that the land d(\scribed in that contract is not 
identical with the land described in that transfer, and 
that Wiseman had had transferred to him h\ inches of 
the land on whi^'h the wall (»f Buckeridge's hotel stood. I 
takfi it that that was done by mistake Ijuckeiidgo .sold 
andintendcdto sellthelanl on whitjli thetwo shopswere 
erected and sveie nothing elseandtheparties at that time 
intended to deal with that land and with that land only, 
but by mistake the ti'ansfer was made to include 5i 
inches of the hind on whiifh Huckendges hotel stootl 
and did not include all the land on which the 2 shops 
stood- -in other words the land described in the trans- 
fer' was i^\ inches further west than llie land describc^d 
in th(^ contract. Wiseman then sold to "ther persons. 
JM etcher and Abbott— and again it is clear from the 
evidence that the parties bought what they saw upon 
the ground and nothing else. They bought, not a 
certain piecs of land so many f(*et from another street, 
but what they saw on the land, which was a certain 
amount of frontage to a particular part of that street 
on which 2 shops were erected, and this is what Wise- 
man soM and intended to sell and in the sale from 
iM etcher and Abbott to the plaintiffs the same mis- 
takes were continued. And in all the above cases 
the mistakes were common to the buyers and sellers. 
I think the evidence shows that clearly as it would be 
a uKmstrous thing to think th.at Buckerid.i;e was sell 
ing the wall of his hotol when selling the cottag-s. But, 
still, if the acts of the parties were such as to lead me to 
suppose that they bought according to title and not 
accoiding what they saw on the ground. T should have 
been bound to g'.ve etfe^'t to that. But they bought what 
they saw. J f Buckeridgehad remained the owner of the 
hotel, the remedy in an action between Buckeridge and 
W'iseman, would have been very clear ( )ne or the other 
would have taken proceedings to have tlie transfer 
n^^tified, and so the certificate would have been rec- 
tified ; but a diffii^ulty has arisen in this case in that 
Buckeridge has parted with the hotel which has gone 
into other hands. The defendant Wiseman has sold 
and conveyed to Metcher and Abbott and Metcher 
and .Vbbott have sold to the plaintiffs and it 
has been contended on section 49 of the Land 
Transfer Statute, that no matter what mistakes 
had been made, this matter cannot now be dealt 
with, and that the plaintiffs were bound to succeed in 
their action for ejectment ; and it was argued, that in- 
asmuch as the plaint iiTs bought from Metcher and 
\bbott who had the certificate of title and were pur- 
chasers for value fi'om the pen»on with the certificate 
of title, by section 49 the land was ahsolutely 
free from all encumbrance wliatsoever except 
as to any portion of the land that may by 
wrong description of parcels or l)oundaries be 
included in the grant, certificate of title, or instrument 
evidencing the title of such ])roprietor ; it was, how- 
ever, .said this latter exception did not apply to the 
pr€\sent case by reason of the words following and con- 
sequently that the certificate was absolutely free from 
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all incumbrances. This involves the question whether 
the plaintiffs were purchasei's for valuable considera- 
tion and undoubtedly they were so, but what were 
the plaintiffs purchasers of for valuable consideration ; 
it seems to me that these words in the 49th sec. 
mean, that they must be purchasers for valuable 
consideration of what is described in the certificate 
of title. In my opinion they are not a purchasers 
for valuable consideration of what is described in the 
certificate. There are purchasers for valuable con- 
sideration of the laud on whicli the shops stood not 
of the land on which the hotel stood. Tliev are no 
more purchasers of the land on which the hotel stood, 
than a person would be a purchaser for valuable 
consideration of 66ft. frontage to Collins street, 
Melbourne who had only contracted to purchase 66ft. 
frontage to Collins street, Bendigo, and to whom by 
mistake a transfer had been executed of 66ft. 
frontage to Collins street, Melbourne. The court iu 
such a case would say at once "Heisnotapurchascrfor 
valuable consideration of 6 Gft frontage toCoUins street, 
Melbourne" and unless he is, this section would not 
prevent me going behind the certificate of title and 
making an order which would enable the defendant 
to get his land. But when the defendant asks for 
equity he must do equity, and to do equity he must 
give the plaintiffs that which they agreed to buy and 
he cannot take from them that which he siiys was 
given to them by mistake without getting from 
them that which they bought ; as he asks for mistakes 
to be rectified in his favor, he, on his part, must rectify 
mistakes in the title of any person to whose prejudice 
the rectification in his own favor has to be made. I 
shall make an order allowing the action to stand over 
for three months ; meanwhile the defendant to see if 
he can give the plaintiffs a title to the land on which the 
cottages stand ; if he does this, order the plaintiffs to 
transfer the five and a half inches to the defendant, but, 
as I think, the defendant has been, accidently perhaps, 
the author of this litigation by starting to have the title 
rectified, and that offers were made to him to which 
he made no response except by referring io his 
BoBcitor^ I must go slightly further against the 
defendant than Mr. Justice Molesworth in Suther- 
land V, Peel and make him pay the costs. In 
that case the court ordered each party to bear his 
own costs, but there the plaintiff had offered the 
defendant all that he was entitled to. If the defen- 
dant in this case had acted in- the same way I should 
probably jiave made the plaintiff pay the costs, but as 
he did hot meet the plaintiffs in any way I shall make 
the defendant pay the costs of the action. 

The action will therefore stand over for three 
months to see if the defendant can give the plaintififis a 
good title to the land on which the shops are built, 
if he gives the plaintiffs a good title to this land 
which is to be done at the defendant's expense, then 1 
will order the plaintiffs to transfer to the defendant 
the 5^ inches in dispute. Liberty to apply. 

Solicitors for the plaintiff : Blake and Riggall \ tor 
defendaat, Nathan, 



Before Hodges, J. 



Wilson v. Stewart. 



15th 16th 17th 19th July. 

Lessor ani Lessee — Option to Purchase — Performa^ice 
of Covenants — Condition Precedent — Definition of 
Estoppel. 

A leased to B and C fo^' tJisterm of seven years comine^ic- 
ing l'2th, April, ISS2, certain land and premises. The 
lease contained {in addition to covenants by the 
lessees not io assign or sub-let toithout the consent in 
urriiing of the lessor, to keep in repair and to pay the 
rent in advance) the follovnng covenant: — "And it 
" is hereby further covenanted and agreed by and 
" between the said parties hereto that if the said 
" lessees their executors administrators or assigns 
*• {having duly paid the said rent ofid performed the 
^^ said covenants in all respects) shall at tlie end of 
" the said term of seven years hereby granted be 
" desirous to purcJiase tliefee simple and inJierUa^ice 
•* of the said premises sliall during Hie said term of 
" seven years give to the said lessor his executors 
" administrators or assigns or leave/or him or them 
" etc., three calendar montlis notice in uriting expir- 
" ing at or before tlie end of tJie said term titen the 
" said lessees tlieir executors administrators or assigns 
" shall become the purcliusers thereof upon payment of 
" L1400, etc:' On the 4th. Novembyr, 1882, the 
lessees sub-let portion of the premises to a tenant; 
avul on tite bth. December, 1883, C assigned his 
interest under the lease to B. A did not give any 
express consent to the s^ib-lease or assignment nor was 
he aware of them at the time they were effected ; but 
he came to know of tliem shortly afterwards, atid re- 
reived the rent as usual. On the 1 Wi. Septeniber 
1 888 B gave notice of his intention to exercise his 
option under tlie covenant, but A refused to perform 
on the ground tluU the covenatUs in the lease had 
not been duly performed. 

Held, that a due performance of tlie covenants iri the 
lease was a condition precedent to the eocerdse by B 
of the option of purchase. 2 lie mere factoftlie re- 
ceipt of rent subsequent to the breaclies of covenant 
simply amounts to a u)ait:er of the lessoj'^s right to 
forfeit the lease, and not to a waiver of tlie lessor's 
right to insist upon tlie due performance of the cove- 
nants as a condition precedent to the eocerdse by B of 
tlie option of purchase. 

If a man by words or conduct interUionally leads 
another to believe in the existetice of a certain state of 
things and to act on that belief the former is pre- 
cluded from averring a different state of things as 
existing at that time. 

Action taken by Andrew Wilson against John 
Stewart for specific performance of an agreement here- 
inafter mentioned, or in the alternative for damages. 

The facts are as follows : — By lease dated the 4th. 
April 1882 the defendant leased to the plaintiff and 
one Alfred Smith certain land and premises in King 
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Street Melbourne, for the term of seven years com- 
mencing tlie 12th. April, 1882. The lease contained, 
amongst others, covenants by the lessees that they 
should pay tiie rent recovered in advance, that they 
should not assign or sul)-let without the written con- 
sent of the lessor and that they should keep the 
premises in repair. Then followed another covenant 
to the following effect : — "And it is iiereby further 
" covenanted and agreed by and between the parties 
" hereto that if the lessees their executors administra- 
" tors or assigns (having duly paid the said rent and 
"performed the said covenants in all respects) 
* " shall at the end of the said term of seven 
" years. ... be desirous to purchase the 
** fee simple and inheritance of the siiid premises 
" shall during the said term of seven years. 
" . . . give to the said lessor his executors ad- 
" ministrators or assigns. . . . three calendar 
" months notice in writing expiring at or before the 
" end of the said term then the said lessees. . 
" shall become purchasers upon payment of ' the said 
" sum of £1,400 on or before the hu>t day of the said 
" term and of all rent due to the end of the said term 
" etc." By a sub-lease dated the 4th. November 1882, 
the lessees granted to one Charles Bo} le portion of 
the demised premises. 

By deed dated the 5th December 1883, Alfred Smith 
one of the lesseeg assigned his interest in the lease to 
the plaintiff. By notice in writing dated the 11th 
September 1888 and served on the defendant on the 
13th September 1888, the pKmtiff gave notice of his 
intention to purchase the demised premises in ac- 
cordance with the t(?rms of the above quoted covenant, 
but in January 1889, the defendant purported to 
renounce his obligation under the covenant and 
declared to the plaintiff his intention of not perform- 
ing the coyenant on the ground that the plaintiff had 
not duly performed the other covenanti^ of the lease. 
The defendant had not given his consent to the sub- 
lease or the assignment above mentioned befon* they 
were respectively made, but he had come to know of 
the fact of their existence almost immediately after 
they had been made ; he had subsequently received 
rent as usual. On the lOtli April, 1889, the plaintii! 
tendered the stipulated sum of XI, 400 to the def*^nd- 
ant, which the defendant refused to accept. 

Dr. Madden ( Weigall with him) opened the case 
for the plaintiff. It was contended that the perfor- 
mance of the covenants was not a condition precedent 
to the exercise of the option to purchase ; even if it 
was a condition precedent the defendant had waived 
performance by the receipt of rent and otherwise. 
The defendant was estopped from setting up the 
breaches of covenant by his subsequent conduct. 

Neighbour {Iliggins with him) opened the case for 
the defendant. The words " having duly performed 
the said covenants," import a condition presidant ; 
Finch V Underwood {2. CD. 310) ; Bastin v. Bidwell 
(18 CD. 238) ; W^ste^-n v. CoHhis (11 J. M.S. 190) ; 
Lord Ranclauyh r. Melton (2 Dr. & Sm. 278); 
WoodfalVs Landlord and Tenant 34;") ; The plaintifi 
has not performed the covenants, (1) by subletting. 



(2) by the assignment, (3) by not keeping the premises 
in repair, (4) by not paying the rent in akdvance. The 
waiver which is the consequence of receipt of rent 
subsequent to breach of covenant is simply a waiver 
of the right of forfeiture and nothing more. The 
defendant is not estopped tis he has given no consent 
in writing to the sublease in the assignment ; Willmott 
V. Barber {\b Q.\), \Ob)'j he only came to know of 
the breaches of covenant subsequently to the breach. 
The defendant agreed to sell to two lessees not to one. 

Dr, Madden, in reply ; The expression " having 
duly paid the said rent <kc," mean "provided the 
lease be in existence at the time." It does not 
amount to a condition precedent. Dawson, v. Dyer 
(5 B <k A 584) ; Allen t\ BaMmjton (Siderfin 280); 
Hays V, Bickerstaffe (2 Leach's Mod. 85) ; Briant v. 
Pitcher (16 CB. 354); Barwick v. Duchess of Edin- 
burgh Co. (8 V.L.U. (E) 79); the defendant had 
sufficient knowledge of the sublease as to enable the 
doctrine of waiver to apply; Ca/rson v. Wood (10 
V.L.R. (L) 223). 

O.A. V. 

His Honor,— By deed dated April the 4th 1882 
Stewart the defendant leased to ;the plia^intiff and one 
Smith for a term of years commencing on the J 2th 
April 1882 certain land and premises in Kmg-street. 
It was covenanted, — inter alia. — ^that the plaintiff 
and Smith should pay the rent in advance on the 12th 
day of every month during the term and that they 
should at their own costs well and sufficiently repair 
thelands and hereditaments thereby demised and should 
not assign or underlet without the consent in writing 
of the lessor. Then followed a covenant, on which the 
present action is founded, which runs as follows : — 
" And it is hereby further covenanted and agreed by 
" and between the said parties hereto that if the said 
" lessees their executors, administrators or assigns (hav- 
" ing duly paid the said rent and performed the said 
'* covenants in all reacts) shall at the 6nd bf the 
" said term of years hereby granted be desirous to 
"purchase the fee simple and inheritance of the 
'' said premises hereby demised for the sum of £1400 
" and if such the desire and intention so to purchase 
"shall during the said term of 7 years hereby granted 
" give to the said lessors his executors,' administrators 
** and assigns or leave for him or them at his 6t their 
" last known usual place of abode in the Colony of 
" Victoria 3 calendar months notice in writing ex- 
"piring at or before the end of the said term then 
*^ and in such case the said lessees their executors, ad- 
" ministrators or assigns shall become the purchasers 
"thereof at that sura upon payment of the said 
" sum of £1400 on or before the last day of 
" the said term and of all rent due to the 
"end of the said term." After the lease 
had been entered into the plaintiff and Smith 
proceeded to take possession of the premises, and, as 
to what took place upon their taking possession there 
is a conflict in the evidence. And upon that conflict I 
find that it was then expressly agreed that the rent 
shoulcl not be paid in advance notwithstanding the 
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|»rovisioii to the contrary in tlie lease. After possess- , 
ion had been taken, si)me tiniein July the plain tifl' and 
fSniith agreed with one J5oyle to let to him a portion ! 
of the premises and subsequently a suh-leasn was 
granted by them to Boyle. Boyle's name was I 
printed on the premises shortly afterwards, and I 
tind tliat tluj defendant came to know that f;;ct 
and actually saw the name almost immediately after ' 
it was painted up. I tind that the defendant reallj 
knew of the lease granted to Boyle soon alter (hf. ' 
lease had been granted. There is another disputed fact ! 
IX dis]»ute about a certain letter and about a certain i 
answer to that letter on which I sliould (express how T 
lind. On that point 1 am against the defendant. 
I do not believe that such a letter ever existed. If it 
had, there would have appeared on the pleadings an 
allegation of the performance of the covenant, and no 
such allegation did appear. I find also that the 
plaintiff did not know of the lease to Boyle 
before it was made ; he did not know of Boyle's ten- 
ancy hefore he was a tenant and did not give any 
exp.ess assent to the creation of .sueh a teuiuicy ; 
but he knew of the existence of that tenancy 
afterwards and received rent with the know- 
ledge of its existence. The next fact is the dissolution 
of partnership in December 18i?3 between the plain- 
tiff and Smith ; an advertisement to that effect was 
published. Here again I believe that the defendant 
knew of the dissolution soon after it took place. I do 
not believe he was consulted as to the dissolution or 
as to the terms of it. Smith assigned his interest to 
the plaintiff. I do not know how far I can believe 
Wilson and how far the defendant in giving their evi- 
dence in relation to this assignment. I think there 
have been mistakes on both sides ; on the whole I 
find that the assignment \^ as nuide by Smith to the 
plaintiff without the knowledge of the defendant ; but 
he came to know of it soon afterwards. I also tind, 
as indeed is not disputed, that the proper notice was 
given by the plaintiff of his intention to exercise the 
option of purchasing the property by virtue of the 
covenant. On these facts the plaintiff claims specific 
performance of those terms in the lease which gives 
him an option to purchase. The defendant objects 
and his objections may be narrowed down to three. 
He says, the defendant cannot succeed because he did 
not duly perform the covenant in all respects, and the 
particulars of the l^reaches are three in number. 1st. 
That without the coii.sent in writ. ng of the lessor, the 
lessee Smith assigned his interest under the lease to tlie 
plaintiff. 2nd. The le- sees underlet a portion of the 
premises to Boyle without t:ie consent in writing of 
the lessor. 3r.l. That the notice in exercise of thti op- 
tion was given ))y on<' h^ssoe .ind ou^dit to have been 
given by all. lo these objections to phiintiff gave three 
answers. He .said, 1st, that the performance of the 
covenants was not a corifjition precedent to the exer- 
cis'' of the option. 2nd, that having received rent 
with knowledge of the bre-iches of the covenant he 
(the defendant) had wa v(h1 this particular clause. 
.>rd, that thedc'fendaiit is estopped by his conduct from 
raising the breaches of covenant as a ground of de- 



fence. With regard to the plaintitTs first answer, I 
propose to consider the question first on the 
document itself on general principh^s and then 
upon the authorities. [His Honor iiere read the 
covenant in the lease quoted above] Are not these 
words a condition precedent? Dr. Madden said that 
all they meant was ** provided the lease was in exist- 
ence*,'* that argument admits that they do constitute a 
condition precedent but gives to the words a 
meaning different from that to which they would 
naturally bear. I can give no meaning to these 
Words and the ingenuity of Counsel has not been ahle 
to give a meanin«:; to them unless they constitute a 
condition precedent and as I must give some mean- 
ing to theni ; 1 must, decide that tliey are a condition 
precedent. If they are a condition precedent do they 
mean what counsel for the plaintitr suggested they 
me^nt and not what they say ? I am clearly of 
opinion that effect must be given to their plain 
natural and prima facie meaning and that they can- 
not be construed as meining " provided the lease was 
in existence." As to how far u.-:. ^aoc I ear upon 
the point, I may say with Mr. Jusiice Kay that 1 
have not found the authoritias of much assistjince. 
The only two I have found of assistance are Finch v 
Underwood (2 C. D. 810) and na.'<fln v. Bidwell (1?> 
C D. 238) cited by iMr. Neighbour. One or two 
cases were cited by Dr. iMadden, in which it was held 
that such words as those in this document did not 
amount to a condition precedent, and he argued that 
if those or similar words in one document did not 
amount to a condition preced nt, then they must 
receive the same construction in every document, and 
therefore that in no document could they amount to a 
condition precedent. iNow I think this is not a 
correct argument. In considering eucli documenl you 
have to look to the w'nole document and draw from 
a consideration ol" the wliole document and its whole 
scope and object what the particular meaning of 
certain words is. Words have differt'iit meanings 
according to the special document in which they 
occur. In a marine insurance, for instance, you 
would find that the term " iron " fs construed to mean 
include steel. Whereas a dilterent and narrower 
meaning will be given to the term ** iron " in most 
contracts between Motal iMerchants, seeing that the 
same words may have diiPTent m .'anings in different 
surroundings, let us see liow tlu^se words in question 
are construed in clauses giving to one person an option. 
In Finch v. Undcrtoood the words w^ere "in case the 
" covenants on tlie tenant's part should have been 
" duly performed ;" in this case they are " having duly 
" paid the said rent and performed the said covenants 
"in all respects." In Bast in v. liidwell at p. 252 Kay, 
J ., treats the words occurring in Fiivch v. Uruienvood 
as if they had been what they are in this particular 
case, and he treats them as condition precedent, on 
these cases it is clear that the view of Aay, J., was 
that tliese words were a condition precedent. In 
my opinion therefore, both on reason and on authority, 
these words impart a condition precedent. The 

plaintiffs next answer is thjit it was waived. I have 
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tried to ai)pre('iat(5 the force of this argument but i 
have failed and it is in confliot with the opinion of ' 
A'rry, J., in Bni<fiii v. JlUhno^l. It is ditlicult to s€».e I 
iiow the waiver of a person's rigiit to take ad- | 
vantage of the clause as to re-entry can operate to 
dt^prive him of the right to show that the covenants 
have been broken. Tlie receipt of rent cannot 
operate to preclude a pinson from taking proceed- 
ings for breach of covenant. If a tenant allows the 
p remises to get into a ver)- diUipidated state contrary 
to Ills covenant and the landlord knowing the breach 
receives rent, he thereby waivers his right to re-enter, 
but the payment of the rent and the acceptance of it 
by the landlord are not accord and satisfaction for 
the breacli. This is the view whicli Kay^ J., took 
in Uasiin t\ JMweU, l-S 0. D., where he says 
at i>. 249 (quoting Me/lish, L.J.J : — *' Receipt of 
^* rent waives a forfeiture (that is ot course the right 
*'of re-ontry under aj^ow^er to re-enter) because it admits 
** the lease to be subsisting, but does it follow from 
" that that a conditi<»n precedent to granting a new 
'' lease is wai\ td ? I confess upon oon&ideratiou that 
''satislies my mind completely. Supposing there Wiis 
** a waiver of the ri^ht of re-entry, it does not seem to 
''me at all to follow that the precedent condition 
" would be waived or afiected in the lea^t degree.'' 
Then it is said the defendant is estopped from setting 
up the bre;iches of covenant. In" order to deal with 
this I must first consider the proposition to which the 
facts will have to be applied. For the purposes of this 
Ciise that tiie law may be stated as follows : if a man 
by words or conduct intentionally lea<ls another to 
believe in the existence of a certain state of tilings 
and to act on that belief so as to alterhisown previous 
position the former is precluded from averring a 
different state of things as existing at that time. If 
you construe words or conduct to include silence when 
it was a duty not to be silent and omissions to act 
when it was a duty to act the above jiroposition seems 
to mo to apply to cases both at Ltiw and in Equity 
and to cover such CJtses as Carr r. L.A\ W. Rtf. Co., 
(L.U. 10 C. p. ;io7) and Ram^den v. Dyson (1 11. L. 
129) in which latter case the l.iw is stilted in the 
following words : *' If a stranger l^egins to build on 
" land suj)poj'ing it to be his own, and the real owner 
** perceiving Ids mistake abstains from setting him 
" right and leaves him lo persevere in his error, a 
*' Court of equity will not afterwards allow the real 
'* owner to assert his title to the Innd." Is there 
anything, then, by which the defendant is estopped 
from saying " you have broken your covenants % '' 
I have to find that the defendant by words or 
conduct did something which he is now estopped 
from denying : has he ever by words or conduct 
disserted that the plaintirt" had not broken his 
ovenants, and has the plaintill* in consequence altered 
his position. I can find nothing of the kind nor can 
I find anything in which he misled the plan ititi" either 
actively or passivc'ly. What is there the d(ifendant 
did which he now wi>hes to deny? Nothing that 
I can find and therefore the plain tifl^s answer to the 
defendant's objection fails and there must be judgment 



for the defend.uit. There is one matter I ought to 
add. It was suggested tliat there was disrepair. 
1 here was no disrepai:*, rod I say this while I am of 
opinion that a covenant to keep in repair includes a 
covenant to put in repair. The disrepair proved was 
that a door, 26 years old, which originally cost £1, 
has a crack in it. On that part of the case 1 
distinctly lind for the plaintifK 1 decide against the 
plaintiff on the question of law. But because the 
defendant, has put forward such unfounded stjite 
ments and because his only reason for objecting to 
the purchase is that the land had increiised in value 
I A\A\ give no costs. Defendant tirst considered 
whether he could not defend the option of purchase 
when an offer was made to him. Therefore, 
although he is entitled to succeed I shidl allow 
no costs. Solicitors for plaintitF, KliiKjeuder, Dickson, 
aitd Kiddle ; for delendant, A. (JraiU i& Son. 



(Before Hodges, J.) 



Sawyeks v. Kyte. 

Ibth July. 

A ilniiniiitratioii action — Scparale accotuits — Payment 

out of court — Costa — Master in Equity. 
Pursnaut to an order made in an administration ac- 
tion, varioics sums of moiwy when paid into court to 
the credit of an action were equally distributed over 
four separate accounts. On uiotvtnjo^' payment out 
(if court of the sum standing to the credit of one of 
these accounts on behalf of the persoti absolutely en- 
titled, it ifxrn ordered that the costs occasioned by the 
application should be taken Jrom the whole amount in 
court and nhould not be levied excltusively on ttiefund 
drawn out. 
As the action had been commenced before the Judicature 
Act and as the papers in connection udth the action 
were iti the custody of the Master in Equity, the re- 
Jerence was made to the Mastrr in Equity and not 
to the Chief Clerk. 

Motion in the cause of Sawyers v. Kyte and others, 
for an order ijiter alia directing payment out of court 
of certain moneys to the applicant and also din'cting 
that the costs of tlu^ ai)plication be taxed and paid out 
of the money in court standing to the credit of the 
cause. The action itself had been instituted on or 
about the 14th September 18G8 for the administration 
of the estate disposed of by the will of Rachel Watson 
who died on the ::8th April 1859. The testatrix left 
surviving her four children one son and three daughters 
and by her will she directed that her son should 
become absolutely entitled to one-fourth share of Jier 
estate on his attaining 21 years of age, and that the 
remaining three one-fourths should be held by trustees 
upon trust to pay the income; of each one-fourth share 
lo each of her three daughters on "their severally 
attaining the age of 2 1 years or marrying under that 
ace during their lives with the usual remainders to 
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any children of her three daughters. Pursuant to the 
primary decree made in the above mentioned action 
and to other ordere made from time to time, various 
sums of money were paid into court to the credit of 
the caui^e and when paid in were equally distributed 
Iwtween four separate accounts which were kept for 
the four children of the testatrix. TJie son of the 
testatrix, who attained his majority some years ago 
had got paid out to him his one-fourth, so that there 
remained in court 8 equal and separate funds to which 
the three daughters and their issue, if any, were en- 
titled as is mentioned above. One of the daughters, 
May Smith, has died leaving an only child, a 
daughter, Rachel Smith the present applicant. 
She had attained the age of 21 yeare on the 22nd 
October 1887, and consequently under the provisions 
of the will becauie absolutely entitled to one-fourth 
of the estate of the testatrix. There was, accordingly 
no opposition to the present application, but it was 
contended by counsel for the applicant that the costs 
occasioned by the motion shrnld be paid out of the 
three funds in court proportionately and should not 
be coniined to one, namely, that to which the ap- 
plicant was entitled. 

Giieiftj for Rachel Smith : — The costs should come 
out of the whole estate as tliis application is part of 
the administration ; the rule is that costs should come 
.out of the residue ; the fact that the money is al- 
located to different accounts is a mere matter of 
accident. 

\Vy7i7iey for the trustees and Martha Smith (a 
daughter of the testatrix) — When the question arises 
as to a particular fund, that fund should bear all the 
costs ; Jenour v, Jenour (^10 Ves Jr, 563) : The Go- 
vernesses BenevoleiU Institution v. Rvshridyes (18 
Bear 467) ; the reference should be to the Master in 
Equity, not to the Chief Clerk ; the suit was started 
in 1868 before the Judicature Act. 

Anderson^ for Rachel Watson (the remaining 
daughter) — The costs should be paid out of the par- 
ticular fund on each application. In tliat way each 
beneficiary would pay an equal amount of costs, if 
the costs are to be levied off the whole fund, then, those 
who are latest in drawing out their shares will have 
to bear the costs of all the preceding applications. 

His Honor, — As long as there is a fund in court, 
it must abide by the consequences of being in court. 
I'he fund is in court and all the parties before the 
coui*t on this application ai-e necessarily and properly 
before the Court and the application is one in 
the administration of the estate, and the costs must 
be paid out of the fund in court ; costs of trustees as 
between solicitor and client. I shall vary this order 
by making the reference to the Master in Equity, 
and not to the Chief Clerk, as all the papers are in 
the office of the Master in Equity and as the suit has 
been commenced before the Judicature Act. 

Solicitors — For applicant, Gillott <fc Co; ^oi' trustees 
and Martha Smith, Cuthbertj Hamilton and Wynne ; 
for Rachel Watson, R, S. Anderson and Son, 



(Before Hodges, J.) 



Ballantyne and Others. 



Raphael and Others. 



10th, 21st, 24th, 25th, l'6th, 28th June. 

CofUra^t for the sale oflatid — Prospectus — Misrepre- 
sentaiion — Concealed vendor — '' Companies Statute 
186^' Sec. I 

A syndicate was formed for tJie purpose of taJcing over 
certain land ai Campbelljield. T/ie nieinbers of Uie 
syndicate, as teas alleged, were i^iduced to become 
metnbers by misrepresentations contaified in a pros- 
pectus thai was issued by the vendors. In thi^f 
prospectus the vendors names did not appear, but, as 
subsequsntly transpired, two members of the syndicate 
who ostensibly were co^urchasers with the oUier 
members toere in reality also tJis vendors ; slwrtly he- 
fore the forf nation of ths syndicate they hadpur^ihast'd 
the land fromn, the previous owners at about luUf tfie 
price at which they were disposing of it to the syndi- 
cate. Subsequently a contract was drawn up whereby 
tJie vendors sold the property to one member of Uie 
syndicate who acted on behalf of tlte others. It u^s 
cUleged by tlie. plainiijffs that during the whole pro- 
ceeding they liod been in ignorance of the fact tJuU 
two of the tnembers of tlie syndicate uxre also the 
vendors. 

Held, thai the prospectus was sufficiently misleading as 
to form a good ground of action ifiastnuch as havitig 
undertaken to state facts it staled tJwse facets incor- 
rectly, 

Tliefact that an ostensible purchaser is in reality a 
vendor may or may not be material ; it would be ma- 
terial if a person who had a knowledge of and belie/ 
in anotlier, pul his money into the same transaction 
on tlie faith of thai knotvledge and belief 

Tlks syndicate formed by the plaintiffs and defendants 
for the purchase of the land was not a company 2fart- 
nership or associcttion witliin tJie meaning of tlhe 
* Companies Statute 1864, sec. 4." 

Tlis order made in th^ case of the several plaintiffs who 
were stu:cessful was tluit tlie vetidors shoxdd return 
totliem the money they had paid and give tJiem an in- 
demnity for anty liabilities in connection with the 
syndicate and tJuU on tlttdr doing so (Jiey (the plain- 
tiffs) slwuld assign to them (the vendors) their in- 
terests u/nder the contract. 

Action instituted by Ballantyne, Glew, Chambers, 
Kugelman, Brown, Murray, Lodder, Peatt, Sunder- 
combe, Lazarus, Yeoman, Gordon, Eraser, Waterstrom, 
Paterson, Gumming, Ryan, George Chambers, and 
Findlater, against Raphael, Thomas Mitchell, C. W. 
Mitchell, Molls, Tartakover, Purvis, Wright, Walker, 
Sutherland, Abraham, Joyce, and Barnacle ; the 
plaintif claimed ; (1) A declaration that a certain 
contract of 1st May, 1888, was null and void ; (2) 
ReecisBion of the said contract ; (3) Return of all 
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moneys paid ajid promissory noten given ; (4) Alter- 
natively, £oOO damages to each of the plaintiffs ; (5) 
An injunction against dealing with or negotiating any 
olf the said promissory notes. The facts were, ns 
follow: On the 21st March, 1^88, tho defendant 
Raphael purchased on behalf of himself and the 
defendant Thomas Mitch»-ll for the sum of £8,772 3s. 
9d., certain lands situate at Campbell field, a person 
named William Barry being the vendor. In April, 
1888, Raphael and Mitchell together with the defen- 
dants Abraham and Sutherland, who acted as their 
agents privately, issued h prospectus of a synd cate to 
be called the Barry ville estate syndicate, but this 
prospectus did net disclose the names of Raphael and 
Mitchell as being the venders, or, in fact at all. The 
prosp^^ctus inter alia J st*ited as follows : — I. " This s^n- 
** dicate is formed for the purpose of purchasing sub- 
" dividing, and selling the property above named 
** (meaning the said land) situate on the Sydney Road 
'* at Campbellfield Station and right in the centre of 
" what will be a most important townshi]» and district. 
** The new railway line to Somerton will be opened 
*' in July next, and as the land is within a stone of 
" the station, the value of it ip certainly undoul)ted. 
" 11. This grand block of property every inch of w:hich 
" is available for building purposes has heen secured 
" upon the most advantageous terms, 91 acres 2 roods 
** and 34 perches, at £16,500 for the whole estate. 
" III. In syndicating this valuable estate the vendors 
" are more anxious for a quick return than a large 
'* profit." The plain tifls owing, as it was alleged, to 
the representations contained in the prospectus, and 
to statements made by Abraham and Sutherland to 
the effect that Raphael and Mitchell had taken shares 
in the syndicate, applied for and took shares and paid 
a deposit of £200 each, being, all the time, in ignor- 
ance of the fact that the real vendors were Raphael 
and Mitchell. The next step in the transactions was 
a contract entered into between Raphael as vendor, 
and Abraham on behalf of the purchasers, dated the 
1st May, 1888, whereby Raphael sold the land to the 
syndicate for £16,500 to be paid in the manner 
therein specified. The plaintifls stated that this 
contract was made secretly and in collus'on, and that 
they had no knowledge that Raphael was the vendor, 
having entrusted the business to Abraham. Suhsequenly 
Raphael was appointed solicitor to the syndicate, the 
plaintiffs still remaining in ignorance of his position 
as vendor. In due course Raphael accepted title to 
the land on behalf of the syndicate and shortly after 
wards a trust deed was prepared by which the land, 
for convenience in dealing with it, was vested in 4 
of the defendants. In this deed Raphael was men- 
tioned as being the vendor, but it was alleged bv the 
plaintiffs that this deed was not read over or ex- 
plained to them and that they remained m ignorance 
of the fact that Raphael was the vendor. On this 
state of facts the plaintiffs claimed as is above men- 
tioned. In addition to traversing all the material 
allegations of the plaintiffs, the defendants, Raphael 
and Abraham contended that the syndicate consisting 
as it did of 33 members was an illegal partnership 
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under the 4th section of the Companies Statute 1 864 
and therefore that the plaintiffs could not maintain 
the action . They also contended that the plaintiffs 
had entered into possession of the land and had 
publicly offered it for sale with knowledge of all the 
facts and that subsequently they had acquiesced in 
and ratified by such conduct the contract which they 
now sought to rescind. 

Dr. Gladden {Neighhour with him) appeared for 
the plaintiffs. 

Topp ( Weiyall with him) appeared for the defen- 
dant**, Raphael, Mitchell, Abraham and Sutherland. 
The other defendants did not appear. 

His Honor said :— The action is brought by the 
plaintiffs against the defendants, seeking to have a 
contract made with them and others rescinded, a 
return of the moneys paid and the promissory notes 
given under the contract, and in the alternative £300 
damages to each of the plaintiffs. The ground on 
which the claim is made is that the plaintiffs were in- 
duced to enter into the contract by what was practically 
a fraud on the part of four defendants, Emanuel 
Sydney Raphael, Thomas Mitchell, A. B. Sutherland, 
and A. S. Abraham. It appeiirs from the evidence 
that on the 31st. March, 1888, the defendant Raphael 
signed a contract by which he purchased certain land 
at Campbellfield from one William Barry. The land 
was purchased at the rate of about £90 per acre. That 
land as purchased by him included some land, ex- 
tending up to the Sydney road, as well as the land 
marked in the plan annexed to the prospectus in a 
light colour. That contract was in the name of 
Raphael only as purchaser, though as a matter of fact 
the defendant Thomas Mitchell was a partner with 
him in the transaction, aiH had a right to a half share 
in the purchase anrl whatever profit resulted from it, 
the land having been so liought by Raphael on behalf 
of himself and Mitchell. Raphael said that he shortly 
afterwards had offers for the land going up to £140 
per acre. None of the persons who were willing to 
give that amount had been produced, and I do not 
think it probable that any such offers were of any sub- 
tan tial value or would have resulted in n contract at 
that figure. I pass that by without further comment, 
and come to the next event in the history of the trans- 
action. Raphael then saw the defendant Abraham and 
they hada discussion alx>ut the property. In consequence 
of that discussion the defendants Abraham, Sutherland, 
and Riiphael had a meeting, at which it was resolved be- 
tween the three that Abraham and Sutherland should 
endeavor to form a syndicate to give a price which was 
admittedly higher than could have been got from 
private individuals. Abraham and Sutherland were 
to get £700 if they succeeded in forming a syndicate 
winch would ^ive Raphael £175 per acre for that 
portion of the property which he had purchased from 
Berry, which was coloured brown on the plan annexed to 
the prospectus. That agreement having been made, 
the plan and the prospectus were prepared, and ac- 
cording to the evidence of Sutherland they were sub- 
mitted to Raphael before heuxg issued. Mitchell, the 
other defendant also saw them either before or shortly 
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after they were issued to the public. These two men, 
as well as the two a,u;('nts, had seen tlie land, and uould 
tell whetlier or not th(* prospectus and plan wtu-e niis 
leading. After carefully considering the evidence, 
and seeing theplace I have no hesitation in saying that 
it was a cleverly devised scheme to mislead every I tody 
who siw the plan and the pnspeetus and did not see 
the land, and that in all the most material portions 
the plan and prospectus were absolutely untrue 
and misleading. The prospectus stated that the 
railway station was within a stone's-throw of the 
land, and looking at the plan it would seem as if — 
though that was not strictly accurate, there was in- 
accuracy only, a little colouring matter — the station 
were within a short distance, say something consider- 
ably under a quarter of a mile from the land. 
Acording to the plan itself the station would onlv 
be 170 yards away. As at this point the Sydney 
road was only a chain wide. It appeared bv the plan 
that the station 'vas substantially abuiting on the 
Sydney road, though the line was a short distance 
from it, so that, according to the plan per- 
sons who purchased the Barry ville estate would 
have immediate access to the stat on. As a matter 
of fact the station was not near it, and it wa^ 
difficult to see how access could be h.«d fi'om the road 
to the station. It was something that might be 
evolved in future years, but at prestmt it wa^ impos- 
sible to say how far people might have to travel from 
the land in dispute before they got to the station as 
land would have to be acquired for a road from Syd- 
ney Road to fhe station ; or if any roads do exist, they 
do not exist at the nearest point of Sydney Road 
to the station ; but, as a mattf^r of fact, the 
station marked on the plan did not then exist 
There could be no doubt that it wa.< placed there 
intentionally to mislead, and that it did mishad. 
The station, as a matter of fact, was from a mile to 
three quarters of a mile from the nearest point on the 
Sydney road. It was said in excuse that the peison 
who drew the {)lan had pointed out to him by Mr. 
Barry a house where the station was tj be, and had 
been thereby misled. But that place was far away 
from the road, and it was outrageous on that repre- 
sentation to mark the station on tin? place where it 
was on the plan. It was also absolutely improper to 
mark the station on the plan as an accomplished fact 
because some person judged that that was where it 
was likely to be, when only a preliminary survey had 
been macle. The statement in the phiii was absolutely 
false, and persons who bought the Barry ville (»state for 
subdivisional pur])oses would have found if tluy had 
wanted to subdivide and sell at one th; ' ''jere was 
no exi-sting station, and when a station should come 
into existence that it would be far hwhv from them. 
The next objection was that it was intended by the 
plan and prospectus to suggest that this land 
was near the township of CamphellHeld, whereas, 
.'IS a fact, it was one mile an«l a hi if f]'om it. I feel 
no doubt that the persons who made the plan and 
rospectus so intended, and knew that the land was far 
taut from the township and yet intended 



other persons to act on what the plan and pros- 
pectus so suggested. l^T.^ons might put into a 
prospectus their bright <i reams as to the future and 
their convictions as to what wouM come to pass, and 
people taking shares on represent? tions of that kind 
could not be allowed to complain because these 
dreams or conviction*? nev(?r became* realities. But 
where a pro-^pectus undertook to state facts, not 
pros[>Pcts then those farts must be truthfully stilted. 
There must not be any statement of fact in it which 
was likely to deceive a person who did not know the 
facts, or which wa,s not fairly accurate. Another 
important matt^T in which th(^ plan is misleading 
is that it would appear that two streets ai*e onon 
to the Sydney road, which are not open. I have 
no hesitation in giving redress to persons who 
relied upon the pro.spectus and the plan, and who 
had not lost their right to relief by their subsequent 
conduct. Another repi'osentation made at tlie time, and 
which was relied on by some of the plaint ifFs, is that the 
purchasers were induced to join this syndicate by a 
statement that Kaphae] and Mitchell were purchasers, 
and that the prospectus did not disclose the fact that 
they were also vendors. That may or may not be a 
mo-t mat<?rial statement ; whether it is S'> or not 
depends on the person's knowledge of or belief in the 
persons spoken of. If a man had knowledge of, and 
belief in, another, considering that other a shrewd 
capable business man, it would lie most natural for 
the former to feel that he could put his money into 
any venture in wdiich the latter was a co-adventurer, 
provided he was in the venture on the same footing 
as the latter. A representation, therefore, that 
Raphael was one of the purchasers might he a 
material unsrepreseution. It was a misrepresentioii 
because in saying he was a purchaser it implied tiiat 
the land did not belong to him, and that he was not 
vendor. As a matter of fact the supposerl purchaser 
was not a purchaser at all. lie retained part of 
the land instead of selling the whole of it, and it 
uiight be material representation foi- the reasons above 
stated. Then it was said, that on the faith of the 
prospectus in some cases, and the n 'presentation as to 
Mitchell and Raphael being purchasers in others, 
certain persons joined together and formed the syndi- 
cate. That having been done, a meeting of the 
syndicate was called for the first June, 1888. It wjis 
sad that so far from Raphael's name being concealed 
as the vendor, on that occasion Rap!iael stilted he was 
a vendor. T have comc^ to the conclusion that if that 
statement was u tiered it was muttered, and muttenHl 
in such a way as not to be heard generally by the 
persons present or to convey to anyone the fact that 
Kaphael was the vendor. The persms who attended 
that meeting did not know that Raplmel was tlie 
vendor. If they had known it at that time, it would 
have struck the minds of some of tliem, if it had not 
struck the minds of all of them, thau they should have 
a person to protect them in the contract which they 
were making with the vendor, or they would not 
have hein \siLiii_; lo al!.^w ti.-^ \ci.Joi' whj ^rew up 
his own contract to protect liirasejf to Ik? the only 
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person to represent their interests on its hein^ 
executed. I find that at that intH'ting the ])ur- 
chasers were not told that Raphael was a vendor. 
What took place in the appointment of Raphael as 
solicitor is difficult to comprehend, for it is very hard to 
believe that any person who was practising the profes- 
sion of a solicitor for four years, and had been trained 
for five years in an office before he was admitted, should 
not have seen the impropriety of his accepting the posi- 
tion of solicitor to the purchasers without some ex- 
planation to them of the conflicting interests which 
he would have to watch, and the conflict between his 
interest and his duty. But at that meeting 
it was proposed that Raphael should act as the 
purchasers' solicitor, and without one single word he 
accepted the appointment. Thereupon it became his 
duty to watch their interests and see that nothing 
was inserted by him in the contract which would pre- 
judice their interests without a full and complete ex- 
planation of the whole of it to the persons for whom 
he was acting, Raphael said that he believed 
Abraham and Sutherland explained to the syndicate 
that to one of the roads leading from the syndicate 
land to Sydney road, the syndicate might get no title 
and that the contract protected him from giving such 
title. Raphael might expect the agents to discharge 
their duties honestly, but to expect them to go out of 
their way to explain legal difficulties, and to discharge 
the duties of a solicitor was what he had no right to 
expect. He protected himself against giving a title to 
the road, but did nothing to protect the syndicate. 
That conduct throws a good deal of light on many other 
things, because it appears to me that if Raphael at 
that time had thought the transaction would have 
borne the light of day he would not have allowed 
himself to be appointed solicitor, and would not 
have taken the responsibility of protecting the 
syndicate against himself. lint the blush which 
one witness said passed over his face at the time 
when he was appointed solicitor looked very much 
like the blush on the cheek of one who felt that his 
enemy had heon delivered into his hands. This makes 
me discredit his honesty in getting up the plan and pro- 
spectus. Passing over these very unpleasant events, 
and coming to later times, it appeared that trouble arose 
when someone discovered that as a matter of fact 
Raphael and Mitchell were vendors. A meeting was 
called and there was a large attendance of 
the meml)ers of the syndicate Raphael and !Mitchell 
attended. Raphael was asked if he was the 
vendor, and he said he was. Mitchell was asked if 
he had any interest in it, and he replied that Mrs. 
Mitchell had an interest in some land, but it had 
nothing to do with this. M itchell said that statement 
was true. In one sense it was true, hut in another it 
was a lie. It was intended to convey the impression 
to the persons at the meeting that he denied having 
any interest in the land, and suggested an interest by 
Mrs, Mitchell in some other land adjoining. There 
is a j>assage in the judgment of Lord Blackburn, in 
Smith r. Chadicicky 9 Appeal Cases, 201, which I will 
quote as expressing my views on the subject : — 



'' If with intent to lead the plaint ifl' to act upon 
it they ]»ut forth a statcunent which they know may 
bear t\vo meanings, one of which is false to their know- 
ledge, and thereby the plaintiff" putting that meaning 
upon it is misled, I do not think they can escape by 
saying lie ought to have put the other. If they palU-r 
with him in a double sense it niny be that they, lie 
like truth but I think they he, and it is a fraud. In- 
deed, as a question of casuistry, I am inclined to think 
the fraud is aggravated by a shabby attempt to get the 
benetit of a fraud without incurring the responsi- 
bility." Mitchell said that he believed they all knew 
that he had an interest in the property ; but if they 
did, why should he make the statement h? had ! 
They did not all know it, and Mitchell msant them to 
understand that he had no interest, and Raphael was 
present and heard this .statement m'lde l)y Mitchell 
and though he was solicitor for syndicate and knew this 
statement was misleading he kept silence. Mitchell 
now said that he entered into the arrangement with 
Raphael because the partnership deed into which he had 
entered with his mother prohihited him from entering 
into such transactions. But that only showed that if 
he was willing to misleatl his partner, and that 
partner his mother, he would be willing to mislead the 
pereons who joined him in this speculation. I will there- 
fore disbelieve the evidence of Rr.phael and Mitchell 
where they were contradicted by any witness except the 
plaintiff* Lodder. In considering whether the plaintiffs 
were induced by any of these acts to enter into this 
contract, I will refer to the remarks of Lord Black- 
burn, 9, Chancery Appeals, 196, where he said "And 
whenever that is a matter of doubt, I think the tri- 
bunal, which has to decide the fact, should remember 
that now, and for some years past, the plaintiff' can be 
called as a witness on his own behalf, and that if he is 
not so called, or being so called does not swear that he 
was induced, it adds much weight to the doubts whe- 
ther the inference was a true one. . I do not say it is 
conclusive." With regard to the persons not called, 
and for whose absence there had been no explanation, 
I have come to the conclusion that they were not 
called because they had no grievance. I will there- 
fore give judgment for the defendants as against the 
plaintiffs,' J. S. Sundercombe, A. J. Fraser, and S. 
Findlater, without costs. As to the plaintiff', J. S. 
Lodder, he knew the plan of the land was incorrect, 
and looking at his conduct throughout the judgment 
would be given for the defendants against him with 
costs. As regarded the plaintiff*, Martin Uyan, his 
grievance was substantially that he did not know that 
Mitchell was the vendor. There would he judgment 
for him against Raphael and Mitchell with costs, and 
the form of the order would l)e that the defendants, 
Mitchell and Raphael, should return to him the money 
he had paid, and give him an indemnity for any lia- 
bilities in connection with the syndicate, and that on 
their doing so he should assign to them any interest 
he had under the contract. As to the other plaintiff's 
I will give judgment against the defendants for 
Waterstrom,Ballantyne, (Miambers, Paterson, Brown, 
Gordon, Glew, and Murray wjth costs ; and judgment 
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for the defendants as against the other plaintiffs, 
as they had not proved that they had induced 
to take the shares by misrepresentation. I give 
judgment for the defendants Sutherland and Abra- 
ham as against all plaintifts without costs. In 
giving this judgment I wish to add that Mr Sutlier- 
erland's evidence was vory unsatisfactory, and he did 
not appear to be a witness of truth. 1 do not rely on 
liis evidence except with refenniceto the authority for 
the sale of the land. I also wish to add that I gave 
the relief in the form in wliich I have done because I 
have some doubt whether a rescission of the contract 
could be given here, as it would affect a number of 
other persons. There is nothing however, to prevent 
me msdcing an order which would put the successful 
plaintiffs and the two guilty defendants in the same 
position as far as possible as they were in at tlie time 
the contract was entered into. It was only another 
way of assessing the damages, and a more sure way, as 
it was uncertain whether the damages might not be 
estimated too high or too low. If the plaintiffs and 
the defendants were the only parties to be coiisidered 
there could be no doubt that the contract should be 
rescinded and the money returned. The mere fact 
that the defendants had lost a market was not a cir- 
cumstance which the Court should regard in placing 
the parties in tlie position they were in before tlie 
trouble arose. Western Bank of Scotland v. Addie I^.R. 
I.H.L. Sc : 145. If any of the property — if a foot of the 
property — had been sold it would have been different ; 
I could not have made the order. But as none of it 
was sold I think I can give the relief in the form in 
which I have ordered it. With regard to the question 
whether any relief could be given, it was suggested 
that this was an illegal association, and consequently 
no relief could be given against the defendants. I 
find as a fact that there wjis no illegal agreement, that 
the persons who asked others to join and those who 
join did not intend to do anything contrary to the 
law, and did not agree to do anything contrary to the 
law, that the syndicate a.ssociated themselves together 
for the purpose of purchasing this property and in- 
tended as soon as the property was purchased and that 
a deed should be drawn up which would enable this 
property to be disposed of without any breach of the 
law. Further if this syndicate had themselves dis- 
posed of the property a3 well as bought it. they would 
not in my opinion have been carrying on any business 
and could not be said to have entered into any 
agreement for the carrying on of a business, 
and that they and the persons who joined 
the syndicate did not intend to carry out 
the proposed disposal of the land in any way contrary 
to the law. They meant, as soon as they got posses- 
sion of the property, to make an arrangement which 
would enable them to dispose of it in a perfectly legal 
way, and that their solicitor should draw up such a 
trust deed as would enable them to carry out that in- 
tention. I am also of opinion that this was not an as- 
sociation for the purpose of carrying on any business. 
There was no carrying on of business such as was meant 
by the Companies Statute. 



Solicitors for Phdntiffi, Lazarus; for defendants, 
Raphael. 
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Steel and OTnEiis v. East Mitcham Brick Coy. 
AND East SunuRBAX Property ttc. Coy. 

12th, 13th August- 



Judicature Act 1883, (N'o. 761) sec. 56 — Injuuction — 
Counter-claim — Where a County Court has juris- 
dictio7i to deal with all the matters iu dispute hptween 
the jtariies^ the Supreme Cinirt has no poorer to make 
an order restraining the Jurther jTroceeding of an 
actian brought in the County Cmirt until after the 
dcterininatioyi of an action brought in the Supreme 
Court. 

Application on behalf of the plaintiffs to restrain 
the defendant " The East Mitcham Brick Coy " from 
proceeding with certain actions brought by it in the 
County Court for the recovery of calls agaiiist the 
plaintiffs until the hearing and determination of the 
present action. 

It apppeared from the affidavits that the defendant 
" The East Suburban Property Investment Coinpany 
Limited " had bought certain hand which it subsc»- 
quently sold at a great increase of price to the defen- 
dant " The East Mitcham Brick Coy." The plaintiffs 
became members of **The Plast Micham Brick Com- 
pany " and were sued in the County Court for non- 
payment of calls. The plaintiffs then commence<l 
the present action m the Supreme Court to havo 
their names removed from the register of share- 
holders on the ground that they were induced to 
become shareholders by the fraud and misreprc. 
sentiition of the defendant " Tlie E;xst Mitcham 
Brick Company " and also clainied to have the 
contract of sale entered into between the two 
defendants set aside. 

Mr. Weigall in support. 

Afr. Neighbour for the defendant, "The East 
Mitcham Brick Company,*' took a preliminary object ion. 
The County Court has jurisdiction to hear actions 
brought for non-payment of calls and also has by sec. 
5G of "The .ludicature Act 1883," ])Ower under a 
counterclaim to grant the plaintiffs the relief which 
tliey seek in the present action. Where an inferior 
Court has jurisdiction to deal with all the matters in 
dispute between the parties the Supreme Court will 
not interfere. Kerr on Injunctions 3 Ed. pg. 576 ; In 
re The Original Hartley i)ool Colleries Co., 51 L..J., 
(ch) 508. 

Mr. Weigall '\nve^\y stated thatsimilar applications 
had been allowed on at least two previous occa.sions. 

Mr. Russell for the defendant '* The Kast SuViurban 
Property Investment Go." was not called upon. 

His IIoNoR said. I shall not interfere with the 
proceedings in the County Court. If the plaintiffs in 
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the present action wish, tlie wliole of tl:e matters in 
dispute between the pai-ties may be determined in the 
county couit actions and 1 therefore dismiss the 
summons. I shall reserve the question of costs. 

His HoNoii on the following day said. Yesterday I 
reserved the application for further (consideration 
on the question of costs. Mr. Weiyall informed me 
that at least two orders had b(;en previously 
made of a similar character to that asked for, 
one being made by Williams ./., in The Dandenong 
Estate Company. On the case being presented 
to me 1 decided I had no power to issue an 
order as the County Court had full power to entertain 
the whole of the matters in dispute under sec, 56 of 
" The Judictituix? Act 1883' and to dispose of every 
remedy. I undei'stand it is the intention of the 
plaintiffs to appeal from my ])resent order, and I am 
very glad to hear it, as I think, that where there are 
conflicting decisions the only satisfactory way to have 
the matter decided and the practice settled is by 
appeal to the Full Court. Although I decided against 
the applicants I reserved the question of costs. Since 
then I have found the case of Cobbold v. Pryke 4. 
Ex. D. 315 which seems an authority for my previous 
decision. In that case an action was commenced in 
the Exchequer Division against the defendant as 
administrator of one Pryke. Subsequently proceedings 
were commenced in the County Court at the suit of a 
creditor to administer the estate of the deceased and a 
receiver was appointed. The County Court Judge 
made an order by way of injunction restraining all 
further proceedings in the action in the Exchequer 
Division. On motion for a rule calling upon the 
County Court Judge to show cause why a writ of 
Prohibition should not issue prohibiting hmi from 
maintaining and enforcing that order it was argued 
that by the English Act the County Court had had 
power to issue a restraining order but that that power 
was taken away by the Judicature Act 1873 since the 
Chancery Division could not now issue such an order 
and the power of the County Court was the same now 
iis that of the Chancery Division. Lord Coleridge, 
C.J., made the rule absolute and in his judgment at 
page 316 said : " Any doubt, however, is removed 
when we look at sec. 89 of The Judicature Act, 
because that section provides that an inferior court, 
having jurisdiction in Equity shall grant relief in as 
full and ample a manner as might and ought to be 
done in the like case by the High Court of Justice, 
and sec. 91 applies the rules of law enacted by the 
Act to inferior Courts. Since then, there is now, by 
the Judicature Act, no jurisdiction in the Chancery 
Division to make such an order as that appealed 
against, the power is taken away from the County 
Court." I may say I have examined the English 
section of the Judicature Act and find that the cor- 
responding sections of our iTudicature Act are in 
ipsissimis verhift. The* eflVct of that judgment is to 
show that, by The Judicature Act, tin' i>ower of the 
Chancery Division to restrain by injunction proceeding 
in an inferior court is gone, and therefore, that as the 
County Court possessed only the same powers as the | 



Chancery Division, that power wjis likewise taken 
from it. I am of opinion that, as the power is taken 
away from the Chancery Division, the Supreme Court 
has not the power to grant the order as asked. 1 
dismiss the application with costs to be taxed and I 
certify for counsel. 

Solicitors for plaintiffs, Vavey^ Wilson and Cohen ; 
for defendant " The East Mitcham Brick Co." Davies, 
Price and Wiyhton ; fordefendant " The East Suburbai^ 
Property, etc., Co.," Taylor and Russell. 



Before Kerferd J. 



Peters v. Ross ; Gedye [Garnishee.] 

14th, 15tli August. 

Rules of Supreme Court 1884, Order XVII, 7T. 1, 2— 
Order XL V, r. 1 — Garnishee proceedings — Death oj 
judgment debtor before Rule Nisi for a GarnisJiee 
order obtained — No personal rep^'esentative of tlie 
jicdginent debtor appointed — Where ajudgmentdebtoi* 
Jias died garnishee proceedhigs should not be instituted 
until a personal representative oJ the judgment debtor 
has been appointed. 
Garnishee Order absolute. 

Mr. McArthur, for the Garnishee, to show cause : — 
Judgment in the action was obtained on the 8th July 
1889, the judgment debtor died on the 12th July ; 
execution was issued on the 17th July, and the order 
nisi was obtained on the 22nd July. The application 
should not l)e made until administration has been 
taken out. He cited Burton v. Roberts 29 L.J. (Ex.) 
484, Wood V. Dunn L R. 1 Q.B. 77 and Chitt/s 
Forms 12 Ed. 459. 

His Honor siaid : — I will consider the matter. 
His Honor, on the following day, said : — It ap- 
pears that after the judgment was obtained the 
execution debtor died and that after his death 
the execution creditor issued execution against 
the estate of the deceased ; he then obtained a rule 
7iisi for a Garnish(^e Order. On the motion absolute 
Mr. McArthur appeared for a garnishee and objected 
that the record was not complete in as much as no 
person had been appointed as personal representative 
and that until that was done the motion could not 
succeed. Under Order XVII. r.r. 1 and 2 provision 
is made in the case of the marriage, death, or insol- 
vency of any of the parties the action shall not be 
abated. Those rules contain what was the law under 
the Common Law Procedure Statute. It appears to 
me that Rule 2 makes provision for the completion of 
record. At the present time the record is defective 
in as much as the debtor is deceased, no personal 
representative has been appointed, and no application 
has been made under Rule 2 of Order XVII. Rule 
dischaigod with costs to be taxed. Certify for 
Counsel. 

Solicitors, for execution creditor, Klingender, 
Dickson <fc Kiddle ) for Garnishee, WisevJould^jMs^ 
& Wisewcmld. Digitized i^ ^X^ 
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lieforo Kerferd .1 . 1 tlio plaintilfs solicitor in this instance. 

I Summons dismissed without costs, I certify for 

,, T> I counsel. 

irUXN V ifiERCH. Solicitor for plaintiff, Hopkins ; for defendant, 

21st August. Paoey Wuaon, d; Cohen, 

Rules of Suprenie Court 1884, Order XXXI rr. 2b, 

26 — Iiiterroyatorics —Ilcaduuj — P a ynient into Court \ 

—Tlie words constituting the headiny to inter rorjat- ' (Before Kerferd, J.) 

oriesare to be taken into account^ and tli4i re/ore^ irhere I 

the interrogatories toyMer with the head iny exceed b I j^ t„^. Matter of Isabklla Smith, an Infant. 
folios, the party exhihitin// thu interroy atones should ] 



pay into Court such further sum as is required by 



Ride 26 of Order XXXI. — Until such f'urther sum Habeas corpus — Where an unmarried woman of the 
lias been so paid, the party interroyaU'd cannot be 1 aye of Vd years is liciny in adultery tvith a man, t/ie 
required to answer. Court tvlll not yrant ajiatf&r a writ o/Itabeas coi'pus, 

Application on behalf uf the defendant for an' U7dess if is proved that she is deprived of Iter liberty, 
order that the plaintiff' do within 24 liours answer] ami detanied in custody by some person. 
certain interrogatories administered to her or tiiat 2 1st. and 22nd. August, 

the plaintiff's action b) dismissed for want of prosecu- [ Application at the insUince of Catherine Hewitt for 
^^^^- ' a wnt of habeas corpus directed to one Dangers to 

It appeared from the atHdavits that an order was | compel him to bring up the body of Isabella Smith an 
obtained hy the defendant for leiivc to deliver inter- ' infant aged ll> years, 
rogatories to the plaintiff*. The interrogatories were j ^fr. I)onocan in support. 

exhibited and that the time within which they should II is Uonok said: — Isabella Smith, whose age is 
liave been answered had expired a considerables time. 19, is living with a married man named Ernest 
Two letters were written hy the defendants solicitor Herman Dangers and Mr Donovan has applied for a 
to the plaintifTs solicitor warning him that the time writ of habeas corpus to bring her up with a view of 
had expired and that unless the answ(»rs were served her being influenced or induced to reside with her 
this summons would be taken out. To neither of ' guardian. The jurisdiction of the Court to deal with 



these letters was any n^ply made. 

Mr, Anderson in support. The ai)pliciition is 
made under Order XXXI r. 21 which provides that 
" If any party fails to comply with any order to 
answer interrogatories he shall l)e lial)le to attachment. 



cases of this kind was conferred by the 14th. section 
of the Supreme Court Act, which conferred upon the 
Supreme Court of Victoria tlie jurisdiction which was 
exercised by the Lord High Chancellor of England in 
appointing guardians of the estates of infants and 



lie shall also, if a plaintiff l)e liable, to have his action , other persons. That secti«ni conferring jurisdiction 
dismissed for want of prosecution." upon the Court was construed by the very old case of 

Mr. Box to oppose. The interrogatories adminis- in re Hunter, which is reported in Kerferd and 
tered to the plaintiff excecid 5 folios by ;>1 words and Box's Digest, page 321), to be restricted to the inherent 
only L5 has been paid into Court by tlie defendant , jurisdiction of the Lord Chancellor and does not in- 
before delivery of the interrogatories instead of L5 I n.s. elude any jurisdiction conferred on the Lord Chan- 
as required by Rule 26 of Order XXXI : wjiieh Rule | cellor or the Master of the Rolls. This Court has 
also provides that the party interrogated shall not be I freipiently exercised that jun.sdiction, and the sole 
required to unless and until the i)roper payment into ; reason which induced me to reserve my decision was 
court has been uiiwie. that Ihe infant in this c ise is an infant ouly in the 

Mr. Anderson in reply. The interrogatories apart I strictly technical legal sense, and is really a grown 
from the heading do not exceed 5 folios. The question is I woman. The doubt I liad was whether the 
whether in a ciise of this kind the iieading should be Court could deal with her, she being 19 or 20 years of 
counted. In any case the defendant should not have ! age. The infant being of tfie age of 19 the power of 
to pay the costs of this application because the j the Court would not be exercised unless it could be 
plaintiff's solicitor ought to have told the defends nt's | shown that she was deprived of her liberty and was 
solicitor what his objection to answer was and not detained in custody by some person. In those cir- 
have left him in the dark. I cumstances she would stand in exactly the same 

His Honou said : — Tlie defendant has not c»m " position as any other subject of the realm, and a writ 
plied with the Rules and therefore the summons must \ of habeas corpus would go as a matter of right. There 
Ix) dismiiised. I shall however dismiss it without were no alUdavits to show, and, in fact, it was not 
costs on the ground that the plaintitrs solicitor chose ' suggested that she was being detai!u»d in custody 
to keep the defendant's solicitor at arms length instead ' against her will by the man with whom she wsis 
of lettinghimknowtheobjcM-tion there wasastoanswering ' living. On the eontraiy, the state of facts rather led 
the interrogatories. A I Isolieitors are lial)le to make slips j to the inference that she had gone to live with 



and they should in my opinion, take up a very 



Danger's voluntarily, and intended to live with him. 



different position to one another to thnt taken up by There were, however, circumstancei^ in connection 
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with the case wliich, if I had not rested luy judgment 
upon tlie ground of age, would have induced me to 
pause before granting the Application, namely, that 
the person with whom Miss Smith was living had been 
committed to take his trial on a charge of abduction, 
and I would have to consider whether serving him 
with a writ of habeas to bring up the person of 
the infant would not possibly prejudice him in his 
trial. I will add that I quite concur in the desira- 
bility of the application being made to the Court, and 
I think it is one which the Court would lend itself 
to as far as it legally could, as the case is a very 
deplorable one. There is a way which might be 
suggested by which the Court would have power to 
act, and that is that the income to which the infant 
is entitled might be paid into Court. She might 
then be made a ward of Court, and the power of the 
Court to protect her and punish by imprisonment any 
pei-son disposing of her without the authority of tlie 
Court would be full and complete. I would suggest 
that the Master-in -Equity should be communicated 
with as to the feasibility of carrying out that plan, 
viz., paying the interest which she was entitled to 
into Court, and making her a ward of Court. 
Solicitor for applicant, Albert Read. 



(Before Judge Quinlan). 



Leo EL V. Lbfebvre. 



U August, 18SI). 



Instraments aful SecuAtiea Statute No, 557. s.a. 
6. 7. 8. 9. Caveat agnifist Jiling Bill of Sale, 
Caveator creditor of oiie of several Grantors. Inter- 
pretation of Statutes Act. 

A creditor entitled to lodge a caveat against filing 
of a Bill of Sale granted by 2 or more persons must 
be a creditor of the grantors jointly and not of one of 
them separately. 

This was an application made to His Honor Judge 
Quinlan by two persons Messrs. Legel and 
McOonachy who were partners and the grantees of a 
Bill of Sale for an order for removal of a caveat 
lodged by Louis Charles Lefebvre against the filing 
of the instrument. The ground for the caveat was al- 
leged to be that McConachy one of the grantors was in- 
debted to the caveator in the sum of £60 the amsunt of 
a dishonored promissory note. It appeared from the 
evidence that the note was given in part payment of 
the price of a wine-shop business carried on at the 
Alexandra Theatre and that the Caveator had com- 
menced an action in the Supreme Court to recover from 
McConachy the amount of the note. The defendant 
had obtained leave to defend on an affidavit setting up 
a failure of consideration because the plaintiff Lefebvre 
had no title to the lease or license of the wine-shop 
and further that the note was not duly stamped. On 
the present occasion the same defences were indicated 
by the cross-examination of the caveator with the addi 
t ion that as it appeared that part of the consideration for 



the note was a permission to carry on a wine-shop by a n un 
licensed person — ^such was illegal and therefore the 
whole transaction was invalidated. 

Mr. Buffy for the grantees and Mr. Bryant for the 
caveator. 

At the close of the evidence for the Caveator in 
support of the Caveat Mr. Dufiy submitted that the 
order asked should be made on tlie following ground. 
That according to the tiue construction of the Act the 
creditor lodging a caveat must be the creditor of all 
the grantore if more than one, and he referred to the 
second Schedule to the Act where the words '* creditor 
or cr(?ditors,'* ** grantor or grantors" are placed in op 
position. To adoj)t any other construction would 
render it possible foi a mere salaried partner in a firm 
consisting of ^v^ or six persons to put a stop to the 
business of the whole body unless they chose to be 
black mailed into payment of a butcher's or baker's bill 
of tlie salaried partner. The words " or either of them" 
could not be read with the section. He also 
submitted that the consideration for the promissory 
note was tainted with illegality. 

Mr. Bryant for the Caveator argued that the word 
grantor should be attributed to anyone of the grantors 
and as to the illegal consideration that at most it 
only formed part of the consideration and did not 
eflectan avoidance of the whole transaction. 

Mr Duffy was not called upon to offer any evidence 
for the grantees. 

His Honor in giving judgment said that he was not 
at all satisfied with the evidence of the Caveator, but 
apart from that he was of opinion that the creditor 
should according to the true construction of the Act 
be the creditor of all the grantors (if more than one) 
as a body and he must read the word ** grantor" as for 
that purpose "grantors," and he could not interpolate 
the words ** or either of them" after the word 
** grantor." He was also of opinion that the illegal 
consideration tainted the whole transaction and that 
therefore the Caveator had no remedy on the promissory 
note. He would therefore order the Caveat to 
be removed, with £3 3s. costs. 

Solicitors ; for Caveator A M. Williams^ for 
Grantees, Crisps Lewis and Iledderwick. 

PROBATE JURISDICTION. 



(Before Hodg«s, J.) 



In the Will of Henry Cox deceased. 

25th July. 

Practice Probate — Old will not jyroved — No personalty 
— Probate for purposes of title — Death oj testator 
before ^^Administration Act 18?'2 " — TJis court will 
not grant probate of a stale Will, merely to give 
greater Jcicility for making title — especially where 
there is no personal projyerty left for probate to 
operate ujmn. 

Re Jones 12 V.L.R. 307 followed. ^ ^ 
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Motion for grant of probate of the Will of Henry 
Cox deceased. The testator died in 1861) leiiving real 
property to the value of L250 and personal pro- 
perty of no value at present. By iiis Will, made in 
1856, he devised and bequeathed all his property to 
his wife and appointed her sole executrix. In the 
affidavit made by her it was averred that she did not 
previously apply for probate as she was ignorant of 
the necessity of doing so until recently when she sold 
the real estate and was then advised that it was 
necessary. Application had been macie to the 
Registrar who declined to act without the direction 
of the Court. 

Waste i/y appeared in support and cited Be Jozies 
(10 A.L.T. 185.) 

His Honor ; I will consider the matter. 

His Honor subsequently Sfiid ; This matter had 
been dealt with in several cases and was fully dis- 
cussed by Webb J., ** In iJie Will of David Jones,'' 
(12 V.L.Il. 307) the facts of which are similar to 
those in the present case. In that case counsel urged 
that the court had no jurisdiction to refuse to grant 
probate on the ground of delay in the application, but 
the court held that this was a matter within its 
discretion. Webb, J., there followed the princijjal pi-e- 
viously laid down by Moles worth, J., " that the court 
will " not grant probate of a stale will merely to give 
" greater facility for making title." The point again 
arose in " Li tlie Will of Harris " (14 V.L.R. 217) but 
that case was distingushed from **/w the Will of 
David Jones'' {12 Y,L.^. 307) by the fact that in 
the former case there was personalty in existence and 
therefore the court granted probate. The latest re- 
ported case is ** In the Will of Jones " (10 A.L.T. 185). 
From the report of this case it does not appear that 
any of the previous decisions were cited or even con- 
sidered by the court and no reason was assigned for 
departing from the principle laid down in the former 
cases. Under these circumstances I prefer to 
follow the former cases rather than the last one and 
refuse to grant probate. 

Proctor for applicant ; Braysliay, 



SUPREME COURT SITTINGS. 



(Before Hodges, J.) 



2nd August. 

In the Estate of Lawrknge Cohen Deceased. 



Insolvency Statute 1871 — s 87 snbsec. IX,, s i'Jt — 
Promisso7'y Note — Security — Act of Insolvency. 

A jrromissory note vmdeby the debtor in favor of the 
creditor is not a security fm- the debt icithin the 
meaniny of the Insolveiicy Statute 1871. 

The mords " rvhrreby the creditors of such rstafe nmy 
'*be dffeafed or dfhiyf.d in payuient of the. d^hts dife 
by such estate" occur rhig in sectio7i 42 are an adjec- 
tival sentence qualifying the preceding term ^^a^ct of 



** insolvency /" and tlie act of insolvency, to render 
an estate liable to sequestration under tlte section 
miist be of such a chxracter that its luitural effect 
would be to dejeat or delay creditors. 
Motion to make absolute an order nisi obtained on 
a petition under section 42 of the " Insolvency Statute 
1871." The petition set out, inter alia, that the 
estate of one Lawrence Cohen deceiised was indebted 
to the petitioner in the sum of £123 6s 7d upon a 
promissory note made by Lawrence Cohen in favour of 
the petitioner overdue and unpaid ; that Kate Cohen 
the executrix of the deceased had committed an act of 
insolvency whereby the creditors of the deceased 
might be defeated or delayed in obtaining payment of 
the debts due by the estate inasmuch as at a meeting 
of creditors of the estate she consented to present a 
petition under part III of the hisolvency Statute 1871 
for the sequestration of the estate and did not within 
48 hours from tlie date of such consent present such 
petition. Objections were filed on l>ehalf of the 
executrix, which were, so far as is material to this 
report, as follows ; that the debt of the petitioning 
creditor was secured and the petitioner did not state 
in the petition that he would be ready to give up-such 
security for the benefit of the creditors or that they 
were willing to give an estimate of the value of such 
security ; that no act of insolvency had been com- 
mitted whereby the creditors of the estate might be 
defeated or delayed in obtaining payment of the debts 
due by the estate. 

Weigall, on behalf of the petitioning creditor was 
proceeding to discuss the first objection when it was 
intimated by his honor, that, in liis opinion a prom- 
issory note made by the debtor himself could not be 
regarded in the light of a security for the debt within 
the meaning of the hisolvency Statute. As regards 
the second objection it was contended on behalf of the 
petitifjning creditor that the act of insolvency con- 
templated by the 9th subsection of section 37 had 
been committed. Be Webster (5 V.L.R. (I) 16) was 
referred to. 

Topp (with him Hayes) cited Ee Martin (5 V.L.R, 
(I) 13). 

His Honor, — In this matter there are two points 
to be considered. The first is one on which, 
during the course of the argument, I have exi>ressed 
an opinion. The petitioner states that he holds a 
promissory note mswle by the debtor and it is on the 
debt existing by reason of this promiosory note that 
the petition is based. The respondents ays that 
the petitioner's debt is secured inasmucli as the 
promissory note amounts to a security, that 
that security had not been valued by the peti- 
tioner and therefore that the order should be 
discharged. In my opinion when an individual gives 
his promissory note to provide for the payment of his 
own debt, that promissory note cannot be said to k* 
a security, within the moaning of the Insolvency 
Statute, for the payment of that debt. I do not 
think it matters whether the debt contracted is con- 
tained in a promissory note or whether the debtor 
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entered into the contract under seal l>y which he cove- 
nanted to make a payment. Neither are securities. 
They are only pieces of paper which contain the 
promise which create the debt. If the prom- 
issory note contained a promise other than the 
promise of the person indebted the result 
might be different. If it was the prom- 
issory note of somebody else I could undei-stand 
the argument, and see sometliing in it. But where 
it is only the promise to pay of the debtor it is simply 
the document which creates the liability and not the 
security for the liability. The next objection is the one 
just argued. The objection is that no act of insolvency 
has been committed whereby the creditors of the estate 
would he deff'ated or delayed in obtaining payment of 
the debts due by such estate. I have to determine 
what is the nature of the act of insolvency which must 
l)e committed by the executrix in order to make the 
estate of the deceased liable to sequestration under the 
provisions of section 42, and, to determine whe- 
ther the act of insolvency in this particular case is of 
tliat nature. I think the act of insolvency, in order 
to be an act of insolvency under the statute, must be 
one of which the natural, I will not say — necessary — 
effect would be to defeat and delay creditors in ob- 
taining payment of the debts due by the estate ; and 
these words '* whereby the creditors of such estate 
may be defeated or delayed in payment of debts 
due by such estate," are an adjectival sentence 
qualifying the preceding term •* act of insolvency." 
This question is governed hy the decision of Moles- 
worth, J., hi re Martin. According to that judgmeut 
— ** tlie intention to defeat or delay the credit- 
" ors appears to be an essential ingredient 
*' in the act of insolvency." I have then to 
see if in this case the act of insolvency alleged 
is one of which the natural or necessary ten- 
dency is to defeat and delay creditors. The 
act of insolvency is that referred to in the first 
part of subsection 9 section 37 whereby it is 
enacted that if " at any meeting of creditors a 
debtor shall consent " to present a petition under part 
*' III of this Act for the sequestration of his estate, 
** and .such debtor shall not within 48 hours from the 
" date of his consenting as aforesaid, present such 
** petition, he shall be deemed to have committed an 
" act of insolvency." Now is that an act ot insolvency 
of which the natural or necessary eflect is to defeat or 
delay creditors? I have not got to decide whether under 
the circumstances of this particular case and after the 
examination of witne.^ses and after hearing evidence, 
the creditor might be defeated or delayed. I have 
to keep all such considerations out of my mind and 
to consider merely the tendency of the act, if the 
natural or necessary consequence of it would Ix^ to 
defeat or delay creditors. If the estate be a 
solvent one, I have no reason to think that the pro- 
mise and the subsequent refusal to present a petition 
would naturally or necessarily tend to defeat or delay 
creditors ; and it doe.-^ not appear to me to he material 
whether the estate Ik* solvent or insolvent at present. 
If it be insolvent, I cannot see how it would 



naturally or necessarily defeat or delay creditors. It 
might be said that it would, because the particular 
l)erson who had charge of the estate might not appor- 
tion it properly. .He might give large amounts to 
some creditors in disregard of others. But, 1 have not 
to consider such matters. [ have only to consider the 
act of insolvency itself ; and I cannot see how it has 
the natural, much less the necessary, consequence of 
defeating or delaying creditors. The order must be 
discharged but as the executrix has been playing fast 
and loose and conducting the negotiation in such a 
way as would he likely to bring the matter before the 
court, I discharge the order without costs. 

Solicitors for petitioner, Pavey, Wilson aiui Cohen ; 
for respondent, Lazania. 



SITTINGS IN BANCO, 



(Before Williams Holroyd and a' Beckett J.J.) 



M'Manamy v. Fleming. 



Jnatices of the Pence Act 1887 — pHsoner charged before 
the bfuch imth (ni offence different from that for which 
he had hem ai^'ested — refusal of Justices to grant an 
adjournment on the application of the prisoners 
solicitor on the grounds of surprise — comnction 
quashed. 

This was an order to review a decision of justices 
at Melboarne, by which the defendant was ordered to 
l>e imprisoned on a charge of having no \isible means 
of support. The order to review was applied for on 
the ground that the conviction against the prisoner 
was made on a charge on which he was not brought 
l>efore the Bench, and the justices refused him an ad- 
journment to allow him to answer the charge. 
Cur adv. mdt. 

a'Bkckett J., in delivering the judgment of the 
Court said : — It appears by the affidavits in this case 
that Fleming was arrested on the 23rd of March last 
with a man named Cathie in consequence of someone 
having his pocket picked in the vestibule of the 
(3pera House. The pnsoners were acting suspiciously 
and jostled the person robbed, who said he believed 
Fleming was the man who had robbed him. Fleming 
had previously been convicted as an idle and disorderly 
l)erson. At the watch-house the charge entered was 
" being a rogue and a vagabond." On the 2:"'>tli of 
March Fleming was brought before the magi.strates 
and a remand to the 29th was applied for by the 
apprehending constable and granted. On the 29th 
counsel for the prosecution stated that Fleming had 
been previously convicted as an idle and disorderly 
person, and that the present charge vas having no 
lawful and visible means of support. This in the case 
of a person previously convicted as an idle and dis- 
I orderly person subjects him to punishment as a rogue 
: and vagabond under subsection 1 of the 3()th. section 
. of the Police OlVences Statute. Fleming's solicitor 
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objected that this was not the charge he wa8 then 
prepared to meet, and asked for an adjournment 
to enable him to meet it by evidence, as the onus 
of proof was on the prisoner. An adjournment was 
refused for the reasons stated as follows in the 
affidavit filed on behalf of the Crown :.— 

" The inagistrateH, through their chainiiau, Mr. Call, ni- 
fonned Mr. (iillott that the prisoner was before the Court on 
tlic 25th of March, and that he, Mr. (Jillott, was present, and 
had heard the charge and on what grounds the prisoner 
was charged, and that the magistrates were of opinion that if 
tlie prisoner wished to call evidence for tlie defence he had 
had ample time to do so; and under these circumstances they 
could not grant a further remand.," 

Mr. Gillott stated that he was taken by surprise 
and he refused to cross-examine the witnesses for the 
prosecution. Fleming was convicted on the charge of 
having no visible means of support, nnd obtained an 
order 7iisi to review the conviction on the ground 
" that the magistrates ought to have granted an ad- 
journment." Whether they ought to have granted an 
adjournment or not depends on wliat occurred on the 
25th, or whether Fleming was sufficiently informed on 
that day that the ofi'ence to be proved against him 
would be having no visible means of support. 
Fleming states in his affidavit that on 
the 2r)tifi the prosecuting constable did not state to 
hinj or to the justices, or to his solicitor, that he in- 
tended to charge him with having no visible means of 
support. This statement is uncontradicted. No 
affidavit as to what occurred on the 25 th is filed on 
behalf of the Crown, hut, in compliance with a request 
by the Court for further information, Mr. Call stxites 

ap follows: — 

*' Constable M'Manamy on his oath stated that Fleming 
was charged with being a rogue and a vagabond, having been 
previously convicted as an idle disorderly person, that he was 
the companion of i)ickpockets, and he had not known liim 
do any work for 12 months past." 

Under subsection 12 of section 36 a person can be con- 
victed as a rogue and vagabond who is a suspected per- 
son or reputed thief, found freciuentingany placeof public 
resort with intent to commit a felony. Considering that 
Flemnig was arrested for his supposed complicity in 
pocket-picking in the vestibule of a theatre, the charge 
was made by the constable, as described by Mr. Call, 
might well have been supposed to relate to fln offence 
under this subsection. The facts in the mind of the 
accused and his adviser would have pointed much 
more to this active form of offence than to the 
passive fomi of having no visible means of support. 
It is true that the constable's reference to his having 
been pieviously convicted as a disorderly person would 
have been mere surplusage if the ofi'ence to be charged 
was one under subsection 1 2, but a man ought not to 
be required to spell out the charge against him by 
mere inference and critical consideration of a con- 
stable's language. It is laying down no exacting rule 
of criminal procedure to require that an oflender shall 
be told in distinct terms what he is to be charged 
with. In this case admittedly he was not so told, but it 
is said tliat he ought to have inferred it from what 
the constable stated ns to the previous conviction and 
from iiis own knowledge of how the cliarge of being a 



rogue and vagabond might in his case be sustained. 
Having regard to the fjictt that the cause of Fleming'> 
arrest wa.<> his being apparently engaged in committing 
a felony, we think that Fleming and his solicitor were 
entitled to say that they were taken by surprise, and 
they might have lieen, in fact, taken by surprise at 
the cliarge being *' having no visible means of sup- 
port." This was a charge which might have been 
met by calling witnesse^J if the prisoner had been pi-o- 
pared for it. The request for an adjournment se 'ms 
to us to have been reasonable. We think that 
Fleming may have sustained injustice by its refusal, 
and, therefore, tliat the rule to quash the conviction 
should be made absolute, on the ground that tlie 
magistrates ought to ha\'e granted an adjournment. 

Order ahsolvte^ vnthmtt cosIa. 

Solicitor for complainant Crovm Solicitor ; Solicitoi-s 
for defendant, Gillott^ Crok^^ Snmvtipn <fc Co. 



(Before Williams, Holroyd and Kerferd, J.J.) 



In re Robert Willis. 



Licensing Act 1885 No. 857 Sec 20 — Ap])Hcntion/or a 
yrocer^8 licence in a distHct nhere theie never u^as a 
grocer's licence — Meaning of vord *• increase " in 
Sect. 29. 

This was a special case stated ])y the Licensing 
Court for the licensing district of Northcote. The 
applicant, Mr. Robert W^illis, had applied for a 
grocer's licence for a shop in Northcote. This was 
opposed by another person, on the ground that the 
Licensing l>ench had no jurisdiction to grant such a 
licence inasmuch as there had not previously been 
a grocer's licence in the, district, and the Licen- 
sing Court had no power to gi-ant such a 
licence. The section of the Licensing Act on which 
the decision turned was section 29 of the Act 857, 
which provided that after the commencement of this 
Act the number of grocers' licences in any licensing 
district shall not be increased save as hereinafter pro- 
vided. One-fifth of the number of the persons wliose 
names are for the time being on the rolls of electors 
for an electoral division of any electoral district form- 
ing a licensing district may at any time petition the 
Governor -in-Council to ciiuse a poll to be taken to 
determine whether or not the numl)er of grocers' 
licenses in sucli licensing district shall l>e increased to 
any number beyond the number then existing, but not 
exceeding one for each full 500 inhabitants of such 
licensing district hereinafter called the "statutory 
number of grocers' licences." It was submitted for 
the applicant that this section did not apply, as there 
had been no grocers' licences previously granted in 
the district. 

Mr. Hood appealed for the applicant ; Mr. Jiorr to 
opp>se. nrr. adv. rnlt. 

IW Curiam. In this ca5,e tho applicant applied for 
a grocer's licence, and tlie Licensing Bench refused 
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the application on the ground that there never was a 
grocer*8 licence in that district — the Northcote licen- 
sing district. It was contended for the applicant that 
rection 29 of the Licensing Statute did not apply to 
this case, because under that section it was provided 
that after the commencement of the act the numbei 
of grocers' licences in any licensing district should 
not be increased save as hereinafter provided. It was 
contended that * increase '* there meant an increase of 
something by something. The Bench refused the 
application, evidently on the ground that they thought 
the object of the act was that al] things were to be 
kept in statu qico, and tlie only alterations contem- 
plated were those provided by the subsequent part of 
the section. We think the Bench was right in point 
of law, and that the applicant should pay the costs of 
the proceedings. 

Appeal dismissed with costs. 

Solicitor for applicant, E. 5. Anderson ds Son; 
Solicitors for respondent, Maddock ds Johnson, 



IN CHAMBERS. 



(Before Holroyd, J.) 



TlIK (jRAPSMERK KsTATE CoMPANY LIMITED V. 
IlLINGWORTH & ANOR. 

22nd, 23rd August. 



Rulfis of Supreme Oourt, 1884, Order XXXI r. r. 
1.11 Interrogatories — Answers — Where a defendant 
has given to the jAaintiff a written notice oj his in- 
tention to apply at the trial for leave to amend his 
de^encfiy the plaintiff before the trial cannot inter- 
rogate him tvith regard to the subject rruitter of the 
jyroposed amendment — A party interrogated must 
answer as to his ** knowledge" " informaiion" and 
" beliej " / an answer as to his " knowledge" and 
^^ belief" is 7iot sufficient. 

Application on behalf of the plaintiff for an order 
for leave to deliver further interrogatories to the 
defendants and for an order that the defendaut 
lUingworth deliver a further and better answer to 
the fourth of the interrogatories previously delivered 
to him. 

Tt app(^ared as to the first part of the summons 
that tlie defendants had given notice in writing to the 
plaintiffs stating that they intended to apply at the 
trial for leave to nniend their defence in a certain 
specified manner. Interrogatory 4, as delivered to 
the defendant Illingworth, was as follows : " Did you 
receive a notice from the plaintiff company stating it 
rescinded the contract with yourself of the 2nd Jure, 
18S8, mentioned in the statement of claim, before the 
noticejnwrfting mentioned in paragraph 4 of your 
:.4i(IPilRrnprein was signed." The answer was as 
follows : " 1 received a notice from the plaintiff com- 
pany stating it rescinded the contract with myself of 
the 2nd June, 1888, but I am unahle to say of my 
own knowledge or belief whether it was hefore or 



after the notice in writing mentioned in paragraph 4 
of my defence." 

Mr, Bayles in support. 

Mr, Fink to oppose. 

His Honor said, I will consider the matter. 

His Honor, on the following day, said : This was 
an application on behalf of the plaintiff for leave to 
administer further interrogatories, and also to obtain a 
further and better answer to the 4th of the interroga- 
tories previously delivered by him. With regard to 
the first part of the summons the application was 
made in view of an application to be made at the trial 
on the part of the defendants to amend their defence 
by adding certain particulars relating to an alleged 
agreement which took p?.ace between one Tremeame 
who appears to have been one of the vendors, and that 
this agreement so made was withdrawn. I expressed 
the opinion when the application was being made that 
it did not fall within Order XXXI r. 1. That rule 
is explicit in its terms and I reserved my opinion for 
the purpose of reading the rule. The rule is limited 
by two provisos and it is the latter we have to con- 
sider in dealing with this matter. The latter proviso 
is as follows : Provided also that interrogatories which 
do not relate to any matters in question in the cause 
or matter shall be deemed irrelevant, notwithstanding 
that they might be admissible on the oral cross 
examination of a witness. Now there is nothing in 
this cause or matter isolating to this agreement upon 
which it is proposed to administer these interroga- 
tories, and for anything I know there may never be. 
I therefore refuse that part of the application. With 
regard to the second part of the application, the 4th 
interrogatory and the answer thereto are as follows 

SHis Honor read the interrogatory and answer]. 
;t was contended by the learned counsel for the 
defendants that this was a sufficient answer as 
•* knowledge " included " information," now informa- 
tion may mean not only absolute information but 
also the means of obtaining the information. If I 
know there is a certain document, which, by looking 
at it would give the information, I ought to look at it. 
I therefore think that tho plaintiffs are entitled to an 
answer as to the defendant's information and in so far 
I allow the summons. The plaintiffs tail as to part 
and succeed as to part, I therefore make the costs of 
this application costs in the cause. The defendants to 
deliver a further answer to paragraph 4 of the inter- 
rogatories within 4 days. 

Solicitors for plaintiffs. Malleson, England, and 
Stewart ; for defendants, Pavey, Wilson, & Cohen. 



Before Kerferd, J. 



JUDD AND ORS. V. AbBOTT. 

26th. 27th. August. 

Writ of summons — Amendment — a plaintiff caunot 
strike out th*i name of another plaintiff and make 
him a defendant without his consent. 

Application on behalf of pjaintiff Judd to amend 
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the writ of summons by striking out the names of 
Bagley Bros, as plaintiffs and inserting them as 
defendants. 

It appeared that the writ had been issued in the 
beginning of July, but that no statement of claim had 
been delivered; the time for delivery having been 
enlarged by consent. 

Mr, MacHugh in support. 

Mr Moule to oppose. 

His Honor said : I will consider the matter. 

His Honor, on the following day. said : This was 
an application made by the plaintiff, Judd, to strike 
out Bagley Bros, as plaintiffs and add them as defen- 
dants. There appears to be no rule enabling this to 
be done directly, although there is a power under the 
rules which would enable this to be done indirectly, 
namely, by striking out a plaintiff and adding a de- 
fendant. There is no express rule enabling the trans- 
fer. A plaintiff cannot be added without his consent, 
and there is no ground for allowing the plaintiff to 
get rid of another and make him a defendant without 
his consent. I think if a plaintiff consents to have 
his name transferred and be made a defendant^ subject 
to the payment of costs, there is no objection. There 
are many reasons why it may be expedient; one plain- 
tiff may have settled the action or he may have done 
some act which would imperil the action. In this case the 
Bagley Bros, have indorsed a consent. The proposal 
is a complete change of everything, and so far as the 
defendants are concerned they may have incurred 
expenses costs which by reason of this change may be 
thrown away. I shall make the order and that the 
plaintiff pay to the defendants the costs of and 
occasioned by the transfer and of this application 
which latter costs I fix at £3 3s. I certify for 
counsel. 

Solicitors : — For plaintiff Judd, Lynchy McDonald 
Stillman and Keep; for defendants, Moule and 
Seddon. 



PRACTICE COURT. 



(Before Kerferd, J.) 



In re The Fire Marine and Accident Indemnity 
Co., Limited, Ex. parte Burdekin. 



23rd. 27th. August. 

Companies Statute, 1864 (iTo. 90) «ec. 83 — Rectifica- 
tion oj register — Repudiating Shareholder — A re- 
pudiating shareJholder must not only repudiate^ but 
also get his name removed from the register , or com- 
mence jrroceedings to have it removed, before the 
minding up of a company. 

Motion on behalf of Burdekin, a shareholder in the 
Eire Marine and Accident Indemnity Coy., Limited, 



calling upon the Company to show cause why a 
summons should not be issued to remove his name 
from the register. 

The facts appear sufficiently from the judgment. 

Dr Madden, in support^ relied on Reese River Silver 
M. Co. V, Smith L.R. 4 H. of L. 64, and Oakes v 
Turgua/nd L. R. 2 Hob-. 325. 

Mr Bryant, to oppose, contended that the applica- 
tion was made too late. In re Scottish Petroleum Co, 
23 Ch. D. 413 ; re the Gambrinus Lager Beer Brew- 
ing Co. 12 V.L.R. 446. 

His Honor on a subsequent, day said this was an 
application for leave for a summons to be signed by a 
Judge calling upon the Company to show cause why 
the name of Sydney Burdekin should not be struck 
off the register of the Company. The application was 
supported by affidavit of Burdekin and in that affidavit 
it is alleged that he was induced to become a share- 
holder in the Company by fraud and misrepresentation 
contained in the prospectus of the Company with 
regard to the capital and the amount of business done 
by it. He was Chairman of the Local Board of 
Directors at Sydney and occupied that position for 
about two years, and he states that he was unaware 
during the whole of that time that any fraud had been 
practised upon him in inducing him to become a 
shareholder ; that at the end of that time there was an 
arbitration case in which the Company were involved 
and from the evidence taken in that arbitration he 
learned for the first time of the fraud which had been 
committed and of the misrepresentation which had 
been made at the time he was induced to become a 
shareholder ; he learned this in July about one month 
before the winding up order was obtained and the 
application is now made for this summons to be signed 
after the winding up order had been obtained. Objec- 
tion was taken by counsel on behalffof the Company 
that the application was made too late. I amof opinion 
that it is too late and that the authority which was 
cited by Dr. Madden as showing that it is not too 
late is one which when examined falls within the rule 
as laid down in re The Scottish Petroleum Coy., 23 ch 
D. 413 which may be considered the leading case on 
this subject. The rule applicable to this class of cases 
is clearly explained in the judgment of Lindley L. J. 
at pg. 436 where his lordship says " If we look at 
these cases to see what principle is to be deduced from 
them, I think we find that the shareholder who seeks 
to be discharged must have done two things; he must 
have repudiated the contract have got his name taken 
off the register, subject to the qualification that if he 
has before the commencement of the winding-up taken 
proceedings to have his name removed that will be 
sufficient. There is a further encroachment on this 
rule, namely, that if one shareholder commences 
litigation to have his name removed, and there is an 
agreement between the Company and other repu- 
diating shareholders that all the cases shall stand or 
fall by the result of his litigation, then if that caae is 
decided in favour of the litigant shareholder the others 
will be relieved, Pawle's case L.R. 4 ch. 497. But 
there is no authority that can be reliedi^n for carrying 
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the modification of that rule any further. The rule 
is that the repudiating shareholder must not only 
repudiate, but also get his name removed, or com- 
mence proceedings to have it removed, before the 
winding up." These observations apply to the facts 
in this case. The repudiating shareholder took no 
steps to have his name removed ; in fact he does not 
appear to have repudiated except to the solicitor of the 
company before the winding-up order was obtained. 
In pursuance with the authority referred to I refuse 
the application with costs. 

Solicitors for the applicant ; Attenborough^ Nunn 
and Smith ; for the Company, Madden and Butler, 



(Before Higinbotham C.J. Williams and a' Beckett 
J.J,) 



In re Keooh. 



Justices of tlie Peace Act 1887, Conviction when pun- 
ishment is by imprisonment — warra/nt of commit- 
ment — admissibility of affidavits to contradict recitals 
in the uxirrant on a iMbeas corpus. 

Application by fiabeas corpus to review a decision 
of the Justices of the Central Bailwick at Melbourne. 

Keogh was brought up on a charge of being illegally 
at large in Victoria within the meaning of the Crimr 
incUs Injhtx Act (1854). The Justices held the of- 
fence proved and sentenced Keogh to be imprisoned for 
12 months with hard labour and in irons. The war- 
rant of commitment set out amongst other things that 
Keogh had been previously found guilty of a transport- 
able felony in a court of competent jurisdiction at Syd- 
ney. On an application to make absolute an order 7iisi 
for a habeas corpus it was proposed by Keogh 's counsel 
to put in evidence affidavits to contradict recitals in the 
warrant and to show that there was no evidence 
before the justices that Keogh had ever been convicted 
of a transportable felony at Sydney. 

Mr. Donovan for the crown takes the preliminary 
objection that on a habeas corpus affidavits cannot be 
used to contradict recitals in the warrant. Recitals 
in the warrant cannot be contradicted by affidavit. 
In re Devaney 3 W.W. & a'B (L) 103 : certificate 
of conviction and sentence is good till judgment is set 
aside. R, v. Finney 2 Oar & K 774 : affidavits are 
admissible to show want or excess of jurisdiction but 
if the fact found is merely a fact in the case, jurisdic- 
tion having attached, affidavits cannot be used on a 
habeas to contradict the finding ; Bailey's case per Lord 
Campbell G J. 3 £ <k B6i4 Foley on ConvicUons 
6th Ed p.p. 420 and 421 : in this case the statute 
provides a special remedy by appeal and that remedy 
must be followed Box v, AUfield 12 V. L.R. 7. 

Mr. Forlonge to move the rule absolute. These 
affidavits are admissible to show that the justices had 
no jurisdiction to make the order: there was no 
evidence given before them that Keogh had been con- 
victed of a transportable felony in Sydney and proof 



of that fact was necessary to give them jurisdiction 
to convict. Affidavits can always be used on a habeas 
corpus to show want or excess of jurisdiction B v. 
Bolton 1 Q.B. 66J2v. Nunneley 1 KB. & E 862 
R, V. Baker 2 H ife N 216 Re Comillac 1 VV & W 
(L) 198 re Grey 2 V.L.R. (L) i?!: on o. ^uibeas 
corpus for a prisoner's discharge attkiavits have been 
received of his illegal arrest on a Sunday though the 
return on the face of it was good. In re Eyginton 
2 B&B717: so on a habeas corpus for the dis- 
charge of an insolvent affidavits have beau used to 
show his privilege from arrest Exp. Dakins \^ C.B. 
77. He also referred to 1 Sm. L.G. p.p. 724,727. 

The Chiif Justice, [n this case tlie warrant of 
commitment sets out in the information that '^ ou the 
8th day of April 1889 at Melbourne in tho Central 
Bniliwick the said Matthew Keogh l)efore then h.ivng 
been found guilty of a transportable felony hy a 
court of competent Jurisdiction at Sydney iu the 
Colony of New South Wales the same being a Briiish 
possession had come into Victoria contraiy to the 
provisions of Act 18 Vic. No. 3, relating tf) the 
influx of criminals into Victoria, the said Mai (hew 
Keogh not having been lawfully resident in Vi- oria 
at the time or previous to the passing of the sa'd Act, 
and the sentence imposed on the said Matthew Keogh 
in the said colony of New South Wales not 'lavinor 
expired for a greater period than three years i /:*'V to 
his arrival in Victoria as aforesaid." On iio Ifitli 
April 1889 before Mr. Call Police Magistrate, and a 
bench of magisitrates, thp prisoner was duly convicted 
on this information and ordered to be impris(M) cd 
with hard labour and in irons for the period of twelve 
months. By this present application it is sought t<^ 
procure the discharge of the prisoner by means of an 
affidavit alleging that there was no proof given ta 
the Justices in Victoria to show that the 
prisoner had been convicted of a transportable felony 
in New South Wales. The only evidence before the 
Justices is alleged to have been the admission by the 
prisoner that he had been sentenced to a long term 
for the offence of assaulting the police but there wns 
no proof adduced to show that this offence constituted 
a transportable felony by the law of New South 
Wales. A preliminary objection has been taken hy 
the counsel for the crown that affidavits are not 
admissible here to show this defect of evidence in the 
proof of the charge against the prisoner, viz., his 
coming into Victoria contrary to the provisions of Act 
18 Vic. No. 3. We think this objection is a good 
one and that we cannot entertain this alUdavit for the 
purposes for which it is sought to be brought under 
our consideration. There is considerable doubt as to 
the rule of law upon this matter and considerable 
conflict of decisions on the question as to how far 
affidavits may be admissible to prove defects in the 
proceedings of an inferior court when these proceed- 
ings result in a conviction sought to be reviewed in a 
superior court hy means of the writ of habeas corpus 
or certiorari. It is impossible to reconcile all the 
decisions on thisquestion ; on the one hand it has been 
held that affidavits are admissible to 
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jurisdiction in an inferior court but on the other 
hand limits have been applied to this rule in order to 
prevent the conclusion that the lines within which 
the rule is to be applied are free from limits altogether. 
We incline to think that the most proper limit to 
■apply to the rule is that affidavits are admissible for the 
purpose ofshowing that the jurisdiction of the court below 
has never attached or that if it has attached during the 
pn^gress of the case some element has intervened to 
deprive the court of jurisdiction to deal with the 
matter then before it. But, if the jurisdiction of the 
court has attached, and has not been ousted, if the 
court has continued to be a court and have jurisdic- 
tion for the purposes of the matter before it, then no 
affidavit will be received to show defects of evidence 
in giving jurisdiction to the court. There are two 
dicta on this subject showing the limits of the rule : 
the first is that in the judgment in Bunbury v. Fuller 9 
Ex. at pagp 140 " It is a general rule that no court of 
limit p< I jurisdiction can give itself jurisdiction by a 
wrong decision on a point collateral to the merits of 
the case upon which the limit to its jurisdiction 
depends, and however its decision may be final on all 
particulars, making up together that subject matter 
which, if true, is within its jurisdiction and however 
necessary in many cases it may be for it to make a 
preliminary inquiry, whether some collateral matter 
be or be not within the limits yet upon this prelimin- 
ary question its decision must always be open to 
inquiry in the superior court. Then to take the 
simplest case — suppose a judge with jurisdiction 
limited to a particular hundred, and a matter is 
brought before hi^i as having arisen within it, but the 
paity charged contends that it aroso in another hun- 
dred this is clearly a collateral matter independent of 
tlur Tiierits ; on its being presented the judge must not 
immediately forbear to proceed, but must inquire into 
the truth or falsehood, and for the time decide it, and 
eitlior proceed or not with the principal subject matter 
according as he finds on that point ; but this decision 
must be open to question and if he has improperly 
either forborne or proceeded on the main matter in con- 
sequence of an error on this the Court of Queen's Bench 
will issue its mandamus or prohibition to prevent his 
mistake." The second dictum is in Smith's Leading 
Cases 9th Ed. Vol. 1 where nt page 726 the editor 
says ** Possibly the distinction may be between cases in 
vhich the conviction or order is made by persons who 
are .idmitted to constitute a legal court, and who 
liave stated facts, which on information being laid, or a 
cMso coming before them, would be matter to be proved 
and adjudicated upon by theniy and cases in which 
tlie objection is, that they are not a court at 
all, because not in fact magistrates, or because 
interested, because they sat out of the limit of their 
jurisdiction, or for some other reason, striking at their 
existence as a court so that the objection is not that 
the statement of a court is erroneous but that the 
source of the statement is not a court at all." The 
rule thus stated is approved by Baron Bramwell in 
/?i 7'e Baker 2 H <fe 'N 219. This rule has not been 
always strictly followed but we think it is the nearest 



approach to a proper rule which has been yet suggested 
and we intend to apply it to this case. The Act 18 
Victoria No. 3 provides in sec. 2 *' It shall be lawful 
for any two justices of the peace before whom any 
such suspected person shall have been brought on 
proof that such suspected person has come into 
Victoria contrary to the provisions of this Act to 
convict him thereof." These words include all the 
conditions precedent to the justices' jurisdiction as to 
power to convict, such as — that the suspected person 
has been found guilty of a transportable felony in 
New South Wales and the non expiry of his 
sentence for a greater period than three years 
previous to his arrival in Victoria : all these 
elements are capable of legal proof. We think 
that the jurisdiction of the justices attaches 
whenever a suspected person is brought before them 
on this charge. Jurisdiction being thus attached to 
them cannot be ousted by the production of affidavits 
showing that the justices neglected to obtain sufficient 
evidence that tht* ; erson charged had come into Vic- 
toria in contravention to the provisions of the Act 
mentioned. There is in this Act a special provision 
that a person feeling aggrieved by the adjudication of the 
justices may appeal from it, and thus when the justices 
are in error by neglecting to procure sufficient proof 
against the person charged, the whole ipattcr may 
l)e argued over again and the person agginvod may 
obtaina remedy for an unjust conviction, but he cannot 
do so by liMving recourse to habeas corpus or certiorari. 
We are therefore of opinion that the oi*der nisi for a 
habeas corpus must be discharged but without costs, 

WirxiAMS, J. — This point is a very thorny one. 
Mr Forlonge has made a very able contention sup- 
ported by authorities difficult to distinguish in a satis 
factory way but the solution may be that affidavits are 
admissible to contradict the recitals in the warrant so 
far as to show that the justices had no jurisdiction ot 
entertain the charge against the prisoner on which 
they convicted him, but affidavits are not admissible 
to any further extent than that, namely, to show that 
the justices never had jurisdiction attaching to them 
or that some good cause in the progress of the hearing 
must have deprived the court of jurisdiction. It 
appears to me Mr. Forlonge's contention goes too far 
when he attempts to show by affidavit defective pro 
cedure on the part of the justices — when he proposes 
to show that the justices took the action they di3 and 
came to a conclusion which on the evidence may be 
thought unsatisfactory. Mr Forlonge's arguments 
would go to this length that in the case of 
larceny of a watch there might be a similar applica- 
tion here by the prisoner to show there was no sutti- 
cient evidence of the identity of the watch. Section 
15 of Act 18 Vic. No. 3 enacts that the remedy for 
any person who feels aggrieved by the decision of the 
justices is to be by appj^al and there is no ground in 
this case for substituting habeas corpus or certiorari \ 
appeal is distinctly prov.ded as the proper remedy. 
Affidavits are not to be looked at for the purpose of 
showing that the justices adjudicated on insufficient 
proof presented to them when they have jurisdiction 



Vol. XI 



THE AUSTEALIAN LAW TIMES 



NOTES OF CASES aq 
28th Sept, 18»». ^^ 



to adjudicate on the case. Therefore I am of opinion 
that the affidavits should not be allowed as admissible 
in the manner we are invited to hold them admissible 
in this ca^e 

Ordrr nisi discharged without costs. 

Solicitors — For prisoner, A. W, Fergie ; for Crown, 
Crofvn Solicitor. 



(EJefore Higinbotharo C.J. Holroyd and Kerferd J.J.) 



The South Suburban Laxd and Finance Company, 
Limited v. Hughes and another. 

4th Sept. 1889. 



Bules of Sttpreme Court 1884 — Pleading — Action for 
specific perjormance — defence raises Statute of 
Frauds — Reply of part performance — Alleged de- 
parture. 

Appeal from an order of a^ Beckett J. dismissing 
defendants summons to strike out paragraphs 3 4 5 
and 6 of the reply. 

The action was one of vendor against purchaser for 
specific performance of a contract for sale of certain 
lands. In the statement of claim the plaintiffs relied 
on an agreement in writing and the defence raised 
the Statute of Frauds. Tho material paragraphs in 
the reply were as follows : — 

3. After the agreement mentioned in the second 
])aragraph of the statement of claim one G. H. 
Jamison who was lessee of the public house men- 
tioned in the second paragraph of the de- 
fence and also of tho shop mentioned in the 
8th paragraph of the statement of claim 
which shop was used as part of the said 
hotel applied to the defendants as purchasers of 
the said land to extend his lease of the said shop 
so that it would expire at the same time as the 
lease of the said hotel and the defendants and 
the said G. H. Jamison went over the premises 
together and the defendants then agreed to extend 
the lease of the said shop if the said Jamison 
would make certain alterations which were then 
pointed out by the defendants to the said prem- 
ises and the said Jamison agreed to make anch al- 
terations and the said Jamison on the faith of the 
said agreement with the defendants expended about 
£200 in the said premises in making the said 
alterations with the knowledge and consent of 
the defendants. 

4. The defendants after the said agreement mentioned 
in the 2nd paragraph of the statement of claim 
attempted as such purchasers as aforesaid to sell 
the said premises and authorised auctioneers to 
sell the land. 

5. The plaintiffs urill object that by reason of the 
facts stated in the 3rd and 4th ])aragraphs hereof 
the defendants are estopped from raising the 
defence that the memorandum does not comply 
with the 107th section of the Instr^nnents and 
Securities Statute 1864, 



6. The plaintiffs will further object that by these 
acts mentioned in the 3rd and 4th paragraphs 
hereof the defendants took possession ol the said 
premises and that there has been a part perform- 
ance of the said agi*eement sufficient to take the 
case out of the operation of the said 107th section. 

The defendants took out a summons to strike out 
the above paragra]>hs of the reply on the grounds 
that the said paragraphs raised a new s^round of 
claim, that they did not form a proper matter 
for reply, and that they tended to prejudice embarrass 
and delay the fair trial of the action. 

The summons was heard in Chambers before 
a^ Beckett J. when it was dismissed with costs and 
from this order the defendants now appealed. 

Mr Higgins for the defendants appellants. 

In the statement of claim the plaintiffs rely on an 
agreementin writing and in the reply they rest their case 
on part performance. These are two different claims 
and the allegations of part performance should have 
been raised either originaUy or by amendment in the 
statement of claim. Order 28 rule 2 giving the 
plaintiff the right to amend the statement of claim 
without leave before the expiration of the time limited 
for reply points the proper course the plaintiffs should 
have adopted. Part performance is a material fact 
on which the plaintiffs rely for their claim and should 
have been so pleaded. One portion of the claim is 
pleaded in the statement of claim and another claim is 
inserted in the reply ; this is embarrassing and should 
be struck out under order 19 rule 27. The reply 
cannot be inconsistent with the allegation in the claim; 
here it is a clear departure. Green v Hoyne 14 V.L.R 
220. He also referred to Angtis v Jenkins 14 V.L,R. 
117; Wamock v Victorian Raihvays Commissioners 
7 A.L.T. 54 ; Berdan v Greenwood 3 Ex, Div. 256 
and HamiltMi^s Judicature Act page 356 appendix C. 
no 12 forms of statement of claim in actions for 
specific performance. 

Mr. Topp for plaintiffs respondents. 

Part performance need not have been set up in 
the statement of claim. It was not necessary to anti- 
cipate defence of the Statute of Frauds ; the defence 
of the Statute is an objection to evidence of the contract 
sued on and that defence might never have been raised. 
The old Common Law rule of pleading that you should 
not leap l)efore coming to the stile is still in 
force Ball v. Eve 4 Ch. 1). per Bramwell L.J. at 346. 
The reply is not a new case : it is something alleged 
to get rid of the defence. The test is if the defen- 
dants strike out their defence of the Statute of Frauds 
the plaintiffs will strike out the paragraphs of the 
reply objected to. He referred to ffordem v. Smith, a 
case decided on the 26th. of June, 1889 and not yet 
reported. 

Mr. Higgins, in reply cited KitsonvHardwick L.R. 
7 C.P. 473 ; Pearson v Russell 9 A.L.T. 3 ; Duck- 
uH>rth V McLelland 2 L.R. (I) 527 ; Bateman v. 
Kingston 6 L.R. (I) 328 and Phillips v. Phillips 4 
Q.B.D. 127. 

HioiNBOTiiAM, C.J. — This is an appeal" against 
an order of a^ Beckett, J., dismissing a summons calling 
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on the plaintitl's to sliow cause why irertain para*j;raphs 
of their reply should not be struck out. The act ion is 
one of specific performance brought by ])hiintitr as 
vendor of real property and he founds his statement 
of clnim on a memorandum in writing by which he 
alleges that on a certain date the plaintifts agreed to 
sell certain lands to the defendants who agreed to 
purchase the same for a sum therein mentioned. The 
defendant in his defence alleges that the whole agree- 
ment was not contained in the memorandum and that 
the memorandum was not to be binding until a formal 
contract with particulars and conditions was drawn up. 
It was contended before the learned judge that the 
plaiutiflTs reply of part performance by the defendants 
and that tliey attempted to sell the lands and were 
therefore estopped from setting the defence of the 
Statutti of Frauds was a departure in the popular 
sense under the old system similar to the rule now 
laid down by Order 19 rule 16 which forbids any 
pleading except by way of amendment to raise any 
new ground of claim or contain any allegation of fact 
inconsistent with the previous pie ulings of the party 
pleading the same. It was also contended that the 
statement of claim should have contained what was in 
the reply as being material facts which should have 
boen pleaded under Order 19 r. 4. Judging this 
question by the old rules of Common Law determining 
what is or what is not a departure it cannot be con- 
tended that the reply is a departure which would be 
bad on general demurrer. That old rule was regulated 
in its application by the term in which it was ex- 
pressed — had, because it departed from the case origi- 
nally made; but it was never held that matter to 
maintain explain or fortify the original ground was a 
departure. We think that substantially Order 19 r 
16 is to the same effect, and that by prohibiting any 
new ground of claim it does not prohibit something to 
support the original pleading. What is known as part 
pei-formance under the 4th. section of the Statute of 
Frauds is a doctrine of Equity which was not until 
recently recognised in Common Law but is founded on 
the rule of Equity that a person shall not bo permitted 
to assert that the Statnte of Frauds has not 
been complied with if such assertion he contrary 
to Equity and unjust. The allegation of part per- 
formance in the statement of claim would therefore 
appear in the present case to be not a material fact 
for the plaintiff to rely on at a time when it would 
not appear that the defendants intended to commit 
an act which was inequitable by pleading the Statute 
of Frauds as a, deience. The contract in writing con- 
stituted his claim ; when the defendants have set up 
the defence of the Statute of Frauds part performance 
becomes then, and not till then, a material fact in sup- 
port of the plaintiff's original case. We think that 
setting up part performance in the reply does not con- 
stitute a departure or a new statement of claim bad or 
general demurrer or otherwise open to objection. We 
think the learned judge riglit in holding that the con- 
tention that the reply was embarrassing w^as not sup- 
ported and that he said nothing to prevent the 
defendants answering the reply by rejoinder. 



IIOLKOYD, J. 1 only wish to add that it appeai^s to 
me that this case is on all fours with liall r. Eve ; in 
that case the plaintiff proceeded on an agreement ; a 
d(3fence, amongst others, relied on was this, that one of 
the defendants had committed a breach of contract 
which enabled the other defendants to put an end to 
the agreement sued on which they had accordingly 
done. The reply is that it would be a fraud in Equity 
to set up that defence. The reason why part perform- 
ance of a contract is allowed to dispense with the 
necessity of evidence of the Statute of Frauds being 
complied with is simply, that the Statute is not to lie 
used for fraud. In IIa.U v. Eve the reply amounted to 
this —there are certain reasons which render it 
inequitable that you should bo allowed to rely on the 
Statute oj Frauds. 

Kbrferd, J. I concur and I only desire to add 
that the Statute of Frauds is a woiipon of defence not 
of offence. Under the Judicature Act the rules of Equity 
are to prevail. If a man takes the l)enefit of a con- 
tract it ia inequitable in him to use the Statute of 
Frauds to perpetrate a fraud. It was unnecessary to 
state in the statement of claim the facts raised in the 
reply as the plaintiffs could not contemplate the Sta- 
tute of Frauds being pleaded and they were not 
material facts under Order 19 r. 4 to support the 
claim. 

Appeal dismissed tvith costs. 

Solicitors for the appellant, Eygleston, Derliam and 
Martin ; Solicitor for the respondents, Ilockin. 



(Before lliginhotham, C.J., Holroyd and Kerferd fJ.) 



MuNRO & Co V. O'Hanlon. 

3rd Sept. 

Rules of Snj/reme Court 1884 — Order XVI r.r. 4 and 

11 — Ajyplication by plaintiff to add. defeiidants — 

Meanirig of wards " questioyis inrohed in the cause 

or matter. ^^ 

Appeal by the plaintiff from an order of Williams, J. 

The facts of the case and the judgment appealed 
against are reported in 11 A.L.T. 3. 

Mr, //oo</ for the appellant: — Thedecisionof Willinms 
y., rested on certain dicta of Lord Cairns in Kendall 
V Hamilton 4 App. Cjis. 504 ; those dicta rof<»rred to 
an application by a defendant to add a co-defendant 
and are no authority for the present case in which the 
application is by the plaintiff. Moffat could have been 
originally joined as a defend.ant under Order 16 r. 4. 
Order 16 r. 11 was framed to avoid plurality of 
actions and to enable every question involved be 
decided in one suit and is applicable to the present 
case ; here the liability of Moffat is a question 
involved in the action ; the words." questions involved 
in the action" are wider than the words " questions 
in the action" ; Edwards v Lowtlier 45 L.J. 417. He 
also cited Byrne v Broum 22 Q.B. D. 657 and 
Aysco^iyhv Bullar 41 Ch. D. 341. 

Mr, Weigall for Moffat. It must appear 

from the facts as pleaded that other parties may 

^ Digitized i^ ' ^ 
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be necessary to tlie action before the Court 
will add a party. The Statement of Claim shows no 
right against Moffat ; 0'Hanlon*s name is on the re- 
gister and no other person can be sued for calls. To 
make Moffat liable the Stfiteraent of Chiim would have 
to be amended by claiming for a rectification of the 
register and this is not asked for. The test is — could 
the defendant have pleaded non-joinder in abatement. 

Mr. Inline for the defendant. Order 16 r. 
11 only applies where there is a defect either 
from non-joinder or misjoinder of parties, {Hig- 
iiihotham C.J, — A plea in abatement under the old 
system must be taken at the first step : this rule 
appe;irs to go further and to provide for the joinder of 
parties at any stage.) If the matter in dispute can 
be completely determined in the existing action the 
rule does not apply ; the question turns on the meaning 
of the word " involved'' ; involved means to be deter- 
mined on the questions in issue ; all the questions in 
issue in this action can be determined without the 
presence of Moffat. The true test is laid down by 
Lord Cair7i8 in Kendall v. Hamilton at page 516. He 
also referred to Pilley v. Robinson 20 Q.B.D. 158 ; 
Ifany v. Davey 2 Ch. D. 721 ; Norris v Beazley 2C.P.D. 
80 ; De Hart v Stevenson 1 Q.B.D. 313; Dalton i\ Guar- 
dians of St. Mary Abbots ^7 L.J. 349. [Higinbotha?n, 
C.tl., referred to the judgment of Jessel M.R., in 
Child V. Stenning 5 Oh. D. 695]. Ayscongh v. Btdlar 
is distinguishable ;it was decided under Order 16 r. 
2. Byr7te v. Broivn is referred to and distinguished 
by the learned primary judge in his judgment. \lIol- 
royd. J. referred to Marquis of Londonderry v. Lead 
Mining Co. W.N. (1879) 136. 

Mr. Hood in reply. The cases cited for the defendant 
were cases in which the application to add a defendant 
was made by the defendant and not by the plaintiff. 
He cited Creaton v. Midland Railv^ay Co. 10 L.R. 
(1)74. 

Per Curiam. This is an appeal from an Order 
of Williams^ J., refusing to sidd as a defendant 
W. T. Moffat. We think that the learned 
judge was in error in refusing to gi'ant the 
application. The learned judge appears to have 
based his judgment on a dictum of Lord Cairns in 
Kendall v. Hamilton. In that case Lord Cairiis says 
" I cannot think that the Judicature Acts have 
" changed what was formerly a joint right of action 
** into a right of bringing several and separate actions. 
" And although the form of objecting by means of 
" a plea in abatement, to the non-joinder of a defendant 
** who ought to be included in the action, is abolished, 
**yet I conceive that the application to have the 
* person so omitted included as a defendant ought to 
" be granted or refused, on the same principles on 
" which a plea in abatement would have succeeded or 
** failed." If this were an application by a defendant 
to join a co-defendant at this stage of the action the 
dictum of Lord Cairns would be applicable But it 
is not applicable to the present case which is an appli- 
cation on behalf of the plaintiff to add another 
defendant. The right of a ]>laintiff to add a defendant 
is determined by the joint operation of rules 4 and 1 1 



of Order 16. Rule 4 states "All persons may be 
" joined a8 defendants against w^hom the right to any 
"relief is alleged to exist whether jointly severally or 
"in the alternative." In this case the plaintiff might 
have sued the defendants O'llanlon and Moflat, either 
jointly, severally or in the alternative .when he 
originally brought his action. Rule 11 provides "No 
" cause or matter shall be defeated by reagon of the 
" mis-joinder or non-joinder of parties and the Court 
" may in every cause or matter deal with the matter 
" in controversy so far as regards the rights and in- 
" terests of the pai'ties actually before it. The Court 
'* or a judge may, at any stage of the proceedings, 
"either upon or without the application of either 
" party, and on such terms as may appear to the 
" Coui-t or a judge to be just, order that the names of 
" any parties, whether as plaintiffs or as defendants 
" improperly joined be sti-uck out ; and that the names 
" of any parties, whether plaintiffs or defendants who 
" ought to have beer, joined, or whose presence before 
" the Court may be necessary in order to enable the 
** Court effectually and completely to adjudicate upon 
" and settle all the questions involved in the cause or 
"matter be added." Now the last words enable the 
Court to add a defendant where it appears necessary 
to enable the Court completely to settle all questions 
involved in the action and the question 
arises what are the questions involved in 
this action. The principal question raised between 
the plaintiff and original defendant is who is liable to 
pay certain calls owing the plaintiff. The defence of 
the original defendant involves the suggestion, that 
another, who transferred the shares, on which the 
call is owing, to the defendant, may be the person 
liable. We think that on the facts disclosed by the 
defendants' defence a question is raised as regards 
both defendants— as regards tlie original defendant, 
whether he may not be liable in damages instead of 
debt, and in respect to Mofiat, whether he may not be 
liable for damages for his acts whereby he divested 
himself, it may be wrongly, of his shares. The words 
" involved in the cause or matter " have been the 
subject of several decisions and we think that the 
decisions shew that these words include more than the 
words *' in the action." Lord Coleridge says in 
Edwards v. Lowtlier "Although the question between 
" the plaintiff and (ireen may not be the question in the 
** action, still it is a question involved in the action. 
And further the observations of Jessel, M. R., in 
Child v. Stenning, shew that a claim against a new 
defendant may be a new claim involved in the 
action although it be inconsistent with the original 
claim between the parties. The extent of the rule is 
clearly expressed by Denman, J. in Norris v. Beazley, 
" I am not prepared to say that that rule is to be con- 
" lined to cases in which the plaintiff having made a 
"particular claim and stated a particular cause of 
" action, the pei'son sought to be introduced is a 
*• person who is affected by, and who ought to be 
" included in that claim. I think there may he cases 
" where, though a person is not within the scope of 
" the plaintiffs attixck in th(* first instance, he ought 
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" to be introduced as a defendant to enable the court 
" to settle all the questions involved in the action/' 
We think that the question raised in this action 
requires for its settlement tlie addition of Moffat as a 
defendant. We think therefore that the appeal 
must be allowed and as the plaintiff has succeeded in 
the appeal, he should have the costs of appeal. The 
costs of the defendant O'Hanlon up to and inclusive 
of the application for amendment will be costs in 
tlie action between the plaintiff and the defendant 
O^Hanlon. The cost of the proceedings below as 
between the defendant Moffat and the plaintiff will 
be costs in the action between the plaintiff and 
Moffat. The order should follow the order in Marquis 
of Loiidonderry v. Lead Mining Company except as 
to costs. 

Appeal allotved with costs: order tJuit plaintiff be 
allowed to amend writ aiid statement of claim by 
adding Moffat as a defendant with proper sta^inerUs 
to cliarge him ; costs of defendant Ilanlo^i up to and 
including application to be costs in tJie action as 
between himself and the plaintiff; costs of added 
defendant to be costs in tlie cause after order as between 
hitnself and tlie plaintiff; costs of summo7is already 
paid to be repaid. 

Solicitors for the plaintiff, Malleson, England, it 
Stewart : Solicitor for defendant, A. M, Williams ; 
golicitors for Moffat, Maddock A Johnson, 



(Before Higinbotham C.J. Holroyd and Kerferd J.J.) 



Rkg. v. The Licensinq Court of Yarrawonga. 

2nd September, 1889. 



Licensing Act 1885 s,s, 18, 41, 66, 70— Where the 
Licensing Court grants a license for a liouse tlutt is 
intended sliall be built in accordance vnth certain 
plans and specifications and shall be completed by a 
certain dale tlie Court has no 2^ower to extend the 
time for completion — Under stcch circumstances the 
Court should direct a rehearing. 

Appeal from a judgment of Williams J, making 
absolute an order nisi for certiorari to bring up and 
quash a decision of the Licensing Court of Yarrawonga. 

The facts and judgment of the Court below are fully 
reported in 10 A.L.T. 227 under the title in Re Ross 

Mr Box (with him Mr, McArthur) for the appellants. 

The objectors have no locus standi ; the proceedings 
of the 8th December and tlie subsequent proceedings 
were only matters between the appellant and the Li- 
censing Court {Holroyd J. Is there any issue of 
a certificate till the final issue ? If the objectors have 
a right to appear have they not a right to go through 
to the end ]) No the objectors have only a right to 
appear in the first instance ; they are not objectors 
within the meaning of s. 70 which deals with ohjections 
to licences and renewals. Tlie act does not say that 
the conditions on which the application for a licence 
for a new house is granted must be strictly complied 
with. {I/iginbotham C.J. s. (>6 provides that the time 



within which the house must be erected is to he deter- 
mined by the Licensing Court — Can the Licensing 
Court alter that determination otherwise than by a 
rehearing.) 

Mr. Hood for the objectors respondents was not 
called on. 

Per Curiam. We think from the reasons suggested 
by the bench during the course of Mr. Box's argument 
tnat the decision now appealed against was correct and 
that the Licensing Court had no power to alter its 
determination as to the time for the completion of the 
house in conformity with the plans and specifications 
and therefore it had no power to alter the certificate 
of completion after that time had been erroneously 
extended by an order which the Licensing Court had 
no power to make. 

Appeal dismissed with Costs. 

Solicitora for appellant WisewoiddGibbsd: Wisetoould 
agents ii)T Turner ds Aberriethy Solicitors for respondent 
Smith Emmerton <fc Johnson, 



(Before Higinbotham, C.J. Holroyd and Kerferd, 
J.J.) 

9th Sept. 

In the Will of Holmes 



The Administration Act 1872 {No. Ji27)Sec. 2^5— Com- 
mission to executors — the court lias no potver to allow 
commission to one of several executors — an executor 
taking legacy uiider tlie wUl not ^necessarily tliereby 
deprived of right to commission. 

Appeal exparte from an order of Hodges J, 
Appellants were John Burne and Henry Holmes 
the executors of the will of Henry Holmes. By his 
will the testator bequeathed to one William Holmes 
and his executor Henry Holmes the income arising 
from his residuary estate in equal shares with remain- 
ders to their children and he also bequeathed to his 
executor John Burne the sum of £250. There were 
no words in the will in any way indicating that the 
bequests were intended to remunerate either of the 
executors for their trouble. On application to 
Hodges J. under sec. 25 of Tlie Administration Act 
1872 that the executors be at liberty to pass their 
accounts and be allowed a commission, his Honor 
made the order for commission as i-egards the exc 
cutor Burns but refused it as regards the executor 
Holmes on the ground that he had taken a 
large interest under the testator's will. 

Mr. Hayes for the executors appellants. Both 
executors join in the appeal as the executor 
Holmes having been disallowed commission refuses to 
join in passing the accounts. An executor cannot 
apply to pass accounts and for commission without 
the concurrence of his co-executor : In re Cameron 
1 A.L.T. 128. Executors must arrange intfir se liaw 
commission is to be divided and apply to the Court 
as a body : Re Jhnry 1 A.L.T. 1)2. Executors jointly 
appointed are considered at^l^wi^ one individual 
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WUliaim on Kjiecutors 7th Ed Vol. 1 pjige 245 and 
Vol. 2 page 1)46. The primary Judge was therefore 
wrong in dealing with them separately, he should have 
either allowed them lK>th commission as executors or 
disallowed it. The more fact of taking a legacy how- 
ever large under a will is not sufficient j^er ae to 
deprive the executor of his right to commission ; 
there must b(i some words from which it can be in- 
ferred that the testator intended the legacy to be a full 
remuneration to tlie executor for his trouble. He 
cited re iVHf^r 1 A.J.ll. 141, re Rolf e 5 A. J. 11. 92, 
re MUliu 2 V.L.R. (I) 86, re Kay 2 V.L.R. (2) 94, 
re Sarf/ood 4 V.L.U. (f) 43 and re Fellowes 5 V.L.R. 
(1) 8^. 

Per Curiatn. This was an exparte appeal from an 
order made by the learned primary Judge on an ap- 
plication by executors for liberty to pass accounts and 
that commission be allowed to both. The learned 
Judge has allowed commission to one and disallowed 
to the other and states that he did so on the ground 
that the executor to whom he had not allowed com- 
mission had taken a very large legacy under the will. 
The decisions cited clearly show that the fact that an 
executor is also a legatee is not sufficient to deprive 
him of his claim for commission unless it appears 
clear that the testator intended the legacy to be a 
remuneration for his services, and in the present case 
the will shows no such intent. We think that 
either both or neither of the executors should receive 
commission : sec. 25 of Administratimt Act 1872 pro- 
vides that the court or master can allow out of the 
assets of any deceased person to his executor such 
commission not exceeding £5 per centum as shall be 
just : the court deals with executors as a body but 
does not recognise them individually ; they must apply 
as a Ixxiy for commission and they may arrange 
amongst themselves as to how the commission is to 
be distributed and that distribution is a matter with 
which the Court will not formally interfere. We 
think the proper course will be to grant the appeal and 
discharge the order of the learned Judge altogether 
leiiving it to the parties to make such further applica- 
tion as they may be advised and on such materials as 
they think proper to be adduced. No order as to 
costs. 

Appeal allotved and order of tlie priinary Judge 
discharged. 

Proctors for the Appellants Lynch McDonald Still- 
vmn and Keep. 

[On a subsequent day, 1 9th Sept, on the application 
of Mr. Hayes a' Beckett, J. made the usual order for 
executors Commission.] 
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(Before Kerferd J.) 

28th and 29th Aug. 

Grkig it Mint RAY v. Hutchinson. 



Rulea of Sujyrenie Court 1884 Order XVI r 11- 



Joint and separcUe liability on one contract — 
Separa^ action brought agaimft both co-contractors — 
Judgment signed in both actions — Res judicata — 
On a joint contract t/iere is only one cavse of auction 
and thp-re cannot be two judgments in one cause of 
action — Wliere apersoii, wito is in the position of a 
joint contractor, is sued toithout his co-contractor 
being joined, he lias a riglU under Order XVI r. 11 
to liave his co-contractor made a co-defendaiU tvith 
him in the action. 

Application on behalf of the defendant to set aside 
a judgment entered against him and for leave to 
appear and defend. 

It appeared that the defendant and one Pett were 
the joint makers of three promissory notes. The 
plaintiffs issued two writs on these notes one agauist 
Pett and another against Hutchinson. No appearance 
was entered to either of the writs and judgment was 
signed against each of the defendants on the 2nd 
August ; the judgment against Pett being signed at 
11.25 a.m. and the judgment against Hutchinson 
being signed at 11.26 a.m. 
Mr. Isaacs in support. 

Mr. Hood to oppose took a pi-eliminary objection 
There must be an affidavit showing a defence on the 
merits : Chitty's Archbold 14 ed. pages 266, 267. 

Mr. Isaacs : — That cannot be taken as a preliminary 
objection because the judge must first read the affi- 
davits to enable him to see whether a defence on the 
merits has been set out or not. The facts show that 
there is a good defence viz : — res judicata and there is 
no necessity to set that out specifically by affidavit. 
The moment that judgment was signed against Pett 
there ceased to be any cause of action against 
Hutchinson ; Kendall v, Hamilton 4 app. cas. 504 ; 
King v Hoare 13 M. & W. 494 ; Bank of Australasia 
V. Miller 6 A.L.T. 234. 

Mr Hood ; The judgment is regular in form and there- 
fore there must be an affidavit showing a defence on 
the merits before that judgment can be set aside. 
His Honor said ; I will consider the matter. 
His Honor on a subsequent day said: — This cause 
came before me on a summons that the judgment 
entered in this action be set aside and that the defend- 
ant should be at liberty to appear and deliver a defence. 
There were two writs issued and I have compared the 
two endorsements and they appear to be substantially 
the same. There were three promissory notes which 
were the subject matter of both actions ; they were 
intended in the first instance to liave been made by 
the one person that appears to have been struck out 
and the alteration initialled. They were then made 
by H. Pett and P. Hutchinson. No appearance was 
entered to either of these writs and judgment was 
signed according to the affidavit on the morning of the 
2nd August. The first judgment was signed at 11.25 
and the second at 11.26. The application is based 
upon the authority of Kendall v Hainilton 4 app. cas. 
504. In that case an old decision of King v Hoare 13 
M & W 494 was considered in the judgment and 
approved of. The principle therein affirmed is that on a 
joint contract there is only one cause of action and there 
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cannot l>e two judgments on one cause of action ; now I 
in this case tliere wasa jnirit contract and two separate ; 
writs were takeu out and two separate judgments I 
have been entered and according to the above author- ' 
ity tlie later judgment which has been enteri^d would I 
have merged in the former judgment and the judg- , 
nient satisfied and that the hiter judgment must be i 
set aside. Under the old form of pleading the dilliculty ; 
arising by reason of the nonjoinder of joint contract- 
ors might have been met by a plea of abatement. ' 
Under tlie Judicature Act the plea of abatement is j 
abolished. Provision is made however to meet cases 
of mis-joinder and non-joinder of parties by Order X V^l j 
r. 11. It has recently been decided \nPillcy v. Robin- 
son^ 20 Q B,D. 155, that where a person who is in the 
position of a joint contractor, is sued without his co-con- 1 
tractor Ixjiug joined, he has a right under Order XVI ! 
r. 11. to have his co-contractor made a co-defendant i 
with liim in the action. Now in the writ issued against ^ 
Pett he might have come to the court and complained 
that he wouhl have been deprived of his right to con- 1 
triliution against Hutchinson and have asked that he ' 
should be made a co-defendant with mm and on the > 
authority of Pilley v. Mobin^on the order would have i 
been made accordingly. The defendant Hutchinson | 
might have done the same thing. Jf either of the 
defendants had adopted this course the present difficulty 
would have been ohviated. I am of opinion that the 
judgment against Hutchinson should be set aside 
but without costs. The judgment against Pett would 
stand and a wrong would be done against him hecause 
Hutchinson was not joined with him. I shall give 
leave to Pett to »pply to have judgment set aside in 
the action against him so as to enable him to make an 
application to have Hutchinson made a co-defendant. 
Solicitors, for plaintiff, Wyhurn ; for defendants, 
Crispy Lewls^ and Iledderidrk. 



Before Holroyd, J. 



18th, 25th, Septbr. 



Gerty v. Morrah. 



InHtmimfnts find Securities Statute 18()4 (Nu. 2()4) 
Sch. 2 -Rides of Supreme Conrt 1884 Order III r. 
6 — Writ of Sninmmis — Special indorsement — 
appearance nitliout leave — A frrif of sunnnoas iu- 
rlorsed in the form provided by Schedule 2 of The 
Instruments and Securities Statute 1S64 and in 
addition headed " Statement of Claim " a/nd *' sifjtivd " 
does not lose its character as a writ under the Statute 
by reason of this additional indorse in/'nt, arid 
therefore a dcfpudant^ before he c(tn enter an appear- 
ance^ muKl obtain leave toaj)pear and defend. 
Application on behalf of the plaintiff to set aside 
the appearance entered by the defendant on the ground 
tliat the same was entei*ed without the leave of the 
Court or a Judge and to ent<^r judgment for the 
plaintiff. It ap])eai'ed that tlu^ writ was endoi-sed in 
accordance witli the 2nd Sclu'dule of the Instruments 
and Securities Statute 18(>4, and was in addition 



headed " Statemejit of Claim," and was signed. TJie 
defendant, treating tlie writ of summons as a specially 
indorsed writ under the Judicature Rules, ent-ered an 
appearance as of right. It \\as now sought to set 
aside that appearance as irregular. 

It was contended in support of the application that 
until appearance, the licading and the signature Avere 
surplusage and that after appearance they became 
operative so as to prevent the defendant from dein- 
andijig a furtht;r statement of claim. The cjiscs of 
Norris v. Ueazley, 2 O.P.D. 80 and Atty. Gen, of X. 
S. Waks V. Macpherson, L. R., \\ P. C. 208, were 
cited. It was contended in opposition that the case.s 
of Ross V. Taylor, 1 A. L. T. 145 and Titrnbull v. linU 
A. L. T. 1, settled the matter and decided that ?vs 
the indorsement given in the Instruments and Secu- 
rities Statute was signed the writ ceased to be a writ 
under that Statute and became a specially indoi-sed 
writ under the Judicature Rules and that therefore 
leave to appear and defend >^as unnecessary. 

It was contended in reply that the cases of Ross v. 
Taylor and Turnbull v. Jfally merely decided that the 
addition of these words prevented the defendant from 
demanding a further statement of claini, but that they 
did not decide that such add it ion took the writ out of the 
Instruments and Securities Statute. 

His Honor said, I will consider the matter. 

His Honor on a suhsequent day said. This wa:? a 
summons to set aside an appearance entered by the 
defendant for irregularity on the ground that the same 
was entered M'ithout leave of the Court or a Judge. 
The writ of summons served on the defendant was 
drawn up substantially in the form provided by 
Schedule 2 of the Instruments and Securities Statute 
1864, so as to constitute it a valid writ of summons 
under that Statute. It was also endorsed with a in- 
dorsement surticient to satisfy the requirements of sec. 
4 App. of the Rules of Court, and thus would con- 
stitute a si)ecial indorsement. It has already l>een 
held that a writ under the St;itnte may be specially 
indorsed. The question I have to decide is whether 
the addition of a signature to such indorsement has 
the eflect of making the writ a specially indorsed one 
and taking it out of the operation of the Statute. 
It seemed at first sight plausible that a plaintifl" should 
not be allowed to adopt two different modes of pro- 
cedure aTid that was the objection taken. Order II 
of the Rules which treats of writs of summons and 
Procedure generally refers to App. A. and directs that 
a writ of summons for the connnencement of an 
action shall be in certain forms. It is provided 
by Rule 6 of this Order that " with respect to actions 
upon a bill of exchange or promissory note com- 
menced within 6 months after the same shall 
have become due and payable, the procedure 
under Part 1 of **The Instruments and Securities 
Statute 18()4 "may be used ;'' that is to say that a 
plaintiff may adopt tfie Form of sunnuons provided 
in the Statute if lie commences his action within the 
proper time, lluh^ of Order III provides that in 
certain actions one of which is an action upon a bill 
of exchange, promis.sory note &c. *' the writ of sum- 
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luons may, at tht; option of tlio ])1aiiitit}', bo sptu-ially 
indorsed witli a statc^iiieiit of his claim. If tlu* action 
is rightly commenced under the Statute there are no 
restrictive wonls in the Unles to prevent a special 
endorsement being placid upon that writ so that a 
plaintiff may proceed without an additional statement 
of claim. There is no reason why this should not be 
done. Tlie object of the special indorsement is to 
.save additional expense by rendering a further state- 
ment of claim unnecessiiry. I hold therefore that 
this writ of sunrnons does not lose its character as a 
writ under the Statute l)e(ause it contains this ad- 
ditional indorsement ; 1 shall therefore S(»t aside the 
appearance entered by the defendant with £1 Is. Od 
costs. If the defendant desires 1 will stay further 
proceedings for 48 hours to enable the defendant to 
api»ly for leave to appear and dc^fendant on proper 
and suflicient materials. 

Solicitors for plaintiff, Crisp, Leinis and J/eddfir- 
wick for defendant, (launson and Wallace, 



(Before Holroyd J.) 



20th Sept. 



SUNDERCOMBE V. StUBB. 



Rules itj Suprf'iiiP Court 1884 Order XIX r.r, 4, 27 — 
Emharra^ainij plrtidiny — Plcadinf/ maffpr ffoitig 
(ndff to thf qitpntian of costi^ — }fattprs whicJt niprcly 
afl'pct tliP (/nestion of' ro/itii ougJd not to he net np hi the 
pleadhujii. RickeftA r. Fraser 8 A.L.7\ 21 folio f red. 

Application on behalf of the plaintiff that the 8rd 
paragraph of the defence l)e struck out on the ground 
that the same tends to prejudic(^, embarrass or delay 
tlie fair trial of the action. The action was for the 
specific performance of an agrcMMuent for the sale of 
land, and for damages for breach of the agreement. 
After denying cerbiin paragraphs of the statement of 
chiim and alleging that on the dishonor of a certain 
promissory note being part of the purchase money for 
the land tlie contract had been rescinded under the 
jn'ovisions of tlie agreement, the defence in the 3rd 
paragraph alleged : — 

*^. Alternatively the defendant is willing and hereby offers 
to specifically perform the said contract upon payment of 
the said promissory note with interest thereon from the 
due date thereof with her coats of «uit to date. 

Afr. Weiyall in support. The paragraph ol»jeeted 
to only goes to the question of costs and is not a 
material fact which requires to b«^ stat(>d under Order 
XIX r. 4. Under this rule the pleader is only to 
state the material facts on which he relies and is not 
to state facts which are immaterial to the issues. 
This paragraph is no defence to the action and there 
fore should le struck out. Ricketta r. Frojier, 8 
A.L.T. 21. 

Mr, I/ood'to oppose. The sunnnons is taken out 
on the wrong grounds. The paragraph in question is 
not embarrassing to the fair trial of the action. The 
defendant merely says that she is willing to take the 
money now if the plaintiff is willing to pay it even 



though the cuntract is rescinded. In Rirketts v. 
Fraser it was admitted that this defence would have 
been properly pleaded under the nld equity system. 
If the defendant chooses to rely upon a bad defence 
the plain titi' can demur to it. If the defence is bad 
as being no answer to the claim the proper course 
would have been to ap]>ly to have it .struck out under 
order XXV r. 4. 

His Honor said. The :^rd paragraph of the 
defence is nothing moi*e nor less than a statement 
that although the defendant is not bound to perform 
the contract y^t she is willing to do so if her costs are 
paid. This is no defence to the acti<m and must only 
be intended to go to the question of costs. I cainiot 
see how the plaintifi' can join issue on the intention or 
state of mind of the defendant. 1 quite agree with 
the decision in Ricketts v. Fraser and think it is a very 
good one to follow. I therefore allow tlie summons 
with £8 3s. costs. The plaintiff to have 4 days to 
deliver his reply. I certify for counsel. 

Solicitors for plaintiff, EUiscm : for defendant, 
Herald, 



(B<5fore A*Beckett^J.) 



Grasmere Estate Co. v. T lung worth. 

Sept. 6, 10. 

Contract foi' the Sale of Land — Rescission. 

By a contract of sale dated 1 Afarch 1888 A sold cer- 
tain laitds to B : B snhseqfMiitli/ sold to C : C to D 
a) id D to F. The coti tract between A and B con- 
tained tJiefollowiny condition : — " If the. purchaser 
'* shidl fid to comply iHth the td)ore conditions, o'r 
" sh4dl not pay the tvhole of the depos^it as aforesaid 
" or .^haJl not yire the acceptances rw aforesaid, or 
" shall not dfdy pay the jn'oniissory notes O'r accept- 
^^ ances(/ire)i in part payment of the jntrcJiaJie ntoney^ 
" or eitlker of them ^ his deposit money ^ (vr so mnch 
** theretf as .<ih(dl hare heen paid shall be actually 
^'' forfeited to the rendor, irho shall be at liberty 
" frithont notice to rescind the cttntract and resell the 
" property bonyht by the jnirchascr by pnblic anction 
it or private co)itract, and the deficiency (if any) in 
" price .*".... shall be made yood by the 
" pnrchasery Subseqnenily to the sale by D to K, 
A crercised his pitwev nnder the cotalition. Held 
that the exercise by A of his pmcers under the condi- 
tion did not so affect the amfractual relation snb- 
sistinxf between A and B as to enable snbserjnenl 
vendors to put an end to their respective contracts by 
a notice (f rescission. 

Action l)y the Grasmer(» Estate Co. against F. II- 
lingworth and tin* I'eal Estate Bank for rescission of 
a contnct for th" sale of certain land at Dandenong 
and for a return of portion of the piireh.nse moTiey 
already paid. The facts are as follows : — On the 1st 
March 188S one Treniearne sold the land in question to 
J. jMirams !or L4 0,0' »0 payable in n certain manner 
therein specilied on the Jlth March 1888 Mirams sold 
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the land to the Real Estate Bank for L48,000. Tiie 
Ileal Estate Bank sold to the defendant lllingworth 
for L60,000, and the last named purchaser on the 
14th June sold to the plaintiff Company for L1G5,000. 
Shortly afterwards the defendant lllingworth assigned 
his interest in this contract to the Real Estate Bank 
who gave notice of the transfer to the plaintiff Com- 
pany. The contract between Tremearne aad Mirams 
contained amongst others the following condition : — 
" If the purchaser shall fail to comply with the alK)ve 
'^ conditions, or shall not pay the whole of the deposit 
"as aforesaid or shall not give the acceptances as aiore- 
" said or shall not duly pay the promissory notes or 
*' acceptances given in part payment of the purchase 
" money, or either of them, liis deposit money, or so 
'* much thereof as shall have been paid, shall be actually 
"forfeited to the vendor who shall be at liberty with- 
" out notice to rescind the contract and resell the 
" property bought by the purchaser by public auction. 
" etc.'* Mirams faUed to pay one of the promissory 
notes due on the 4th March 1889, and Tremearne gave 
him notice that he rescinded the contract. The note 
was paid on the 12th of the same month and Tre- 
mearne withdrew his rescission and reaffirmed the 
contract. In the interval, however, between the 4th 
and the 12th March the plaintiff" Company sent to 
the defendants notices to the effect that they rescinded 
the contract between the Company and lllingworth on 
the ground that the contract between Tremearne and 
Mirams had been rescinded. It was pleaded {iiitet' alia) 
by the plaintiff that on their solicitors asking to inspect 
the documents of title they received an incorrect copy 
of the contract l)etween Treamearne and Mirams, the 
words to " rescind without notice '* having beon 
omitted from the condition above stated. 

Isfuics ( WeigaJl and Bayhs with him) appeared for 
the plaintiff. 

Dr. Madden {Topp and MitcMl with him) appeared 
for tlie defendant Bank. 

Hood {Fink and Iliggirm with him) appeared 
for the defendant lllingworth. 

At the close of the plaintiff's case, the defendants 
a[)plied for a nonsuit. 

His Honor : — I take the facts to be that specific 
perfonnance of the agreement which the plaintiff 
ompany entered into could be given by the defend- 
ants. That is to say that the plaintiffs admitted that 
on payment of what they undertook to pay they 
could have the property which they meant to buy. 
But I understand that the objection to completing 
the contract, and the ground on which the plaintiffs 
sought to be put in the position so far as they could 
be put as if they never entered into the contract at all, 
was, that they had entered into the contract with tho 
defendants, and that by virtue of a condition in the 
contract with the original vendor and Mirams that 
contract was absolutely annulled. The plaintiffs said 
that there was a period in which there was no con- 
tractual tie at all between the parties, and in that 
interval they availed themselves of that annulling or 
blotting out of the contract to state that on that 
ground they would not continue the contract with the 



defendants, and they claimed to have an end put 
to it as regarded themselves as well as Mr. Mirams, 
who had originally entered into it. Tlie reason why 
I think that right did not exist in the plaintiffs is 
that there never had been a complete annulling of the 
contract as between Mirams and the original vendor. 
I think that the woihI " rescind *' used in the condition 
must be taken in connection with the remainder (»£, 
the condition, and it showed that it was to be a 
rescission, if that term could be actually applied at 
all, sub mofio and in the way tliere pointed out. This 
provision for rescission is altogether different from 
that which is found in the text books, in which a 
condition for rescission is that the position was to l>e 
the ««ame as if the contract had never existed ; the 
deposit money should \ye restored, and the parties 
placed in their original position. 8uch a condition 
would be found in this very contract. There was 
such a condition that if an objection to title was not 
renewed the vendor might annual the sale. But tho 
condition relied on by the plaintiffs differed in most 
material respects from that condition. It provided 
for a retention of the deposit money, which could only 
be retained by force of the contract which still 
existed. It provided as to what should be done with 
the promissory notes given under the contract in the 
event of a resale. That which was called a rescission 
was not a rescission as contemplated by a condition 
for a rescission which terminated all relations between 
the parties in point of law, not the continued 
existence of the contract subject to modifications. I 
also think, though it is not nece«ssary for my decision, 
that the condition providing for forfeiture of the 
deposit, and for rescission in the event of failure to 
perform any condition such as the failure to pay tho 
last promissory note should receive the same con- 
struction as was given to it in a case in 8 Chancery 
appeals. So I do not think that the portion of law 
which formed a portion of the plaintiffs* case had been 
sustained. I think that the contract still existed / 
I do not think that it liad been legally killed. That 
is quite apart from the fact, which was a very strong 
f;ict, that the contract had been renewed. The 
plaintiffs contended that there had been no renewal 
of the original contract, that there had been in point 
of law a new contract made lK»tween the original 
vendor and Mirams, so that the title which was 
possessed by Mimms was a new birth — something 
wliich had not existed l)efore. I do not think that 
was the proper legal construction of what took place. 
What had been done was merely a renewal of the 
obligations, which might have been broken oft', but 
which were not broken off. There was nothing to 
prevent the original contract being carried out by 
Tremearne. He had a right to carry it out ; he was 
bound to carry it out, and it could be carried out. 
Then it was suggested that the matter which was 
mentioned in the reply, and which was to be taken as 
if it was contained in the statement of claim, showel 
that the contract which was in pursuance of the con- 
ditions handed to the plaintilfs was to he a true copy 
of the original contract made with Tremearne, whereas 
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the copy delivered was not a true copy. It was 
said that the copy delivered omittod certain words, 
upon which the argument for the plaintiffs hung. It 
was submitted, therefore, that tlie plaintiOs were 
entitled to get out of the contract, they went into the 
contract by mistake, and they were therefore entitled 
to rescind it or get some relief on either ground. To 
my mind it is enough to dispose of that objection to 
say thtft the distinction between the two conditions 
was not, on my construction of the true contract, a 
material difference. One meant substantially as much 
as the other. Moreover, the plaintiffs, altliougli they 
had an opportunity of doing so, did not shape their 
cnse by alleging that they were induced by fraud and 
misrepresentation to go into the contract, and that if 
they had known of the difference between the two 
conditions they would not have entered into it. No 
case for rescission on that ground could properly be 
taken to have been made. And it appeared to have 
been only brought forward in answer to a statement 
in the defence that title was accepted by the plaintiffs. 
The plaintiffs said they did accept title, but it was 
under a misapprehension. 

I direct a nonsuit with costs. 

Solicitors for plaintiff, Malleson, England, it 
Steuxvrt ; for defendants, Finh, Best, d: P, D. Phillips 
and F, Grey Smith, 



PRACTICE COURT. 



(^Before Hodges J.) 



Skihnkr y Australian and Bbitish Land &o. 
Company, Limited. 

6th. 10th. Sept. 

Bules of Supreme Court 1884 Order LXV r. 12 — 
Judgment recovered for less than £50 — Costs — 
Where in an action j'ltdgment is given for the 
plaintiff for a sum less than £50 unth costs, no 
mention being made of the scale on which the costs 
were to he taxed, tfyi presiding Judge intending to 
allow the costs on ^ Sujireme Court Scale : — the 
judgme^it was subseq^tently directed to be entered up 
in favor oj tJis plaintiff with costs on the Supreme 
Court SccUe, 

Motion on behalf of the plaintiff that the plaintiff 
should be allowed costs of the action on the Supreme 
Court scale. It appeared that at the trial judgment 
had been given for the plaintiff for XJ odd but 
that no mention had been made of cobts. The pre- 
sent application was thereupon made that the plain- 
tiff should be allowed costs on the Supreme Court 
scale. 

Mr, Higgins in support cited Daniell's ( .'hancery 
Practice p.p., 805, 819 LawTie v. Lees 7 app. cas. 19, 
Huxley v. West London Extension Railway Company 
14 app. cas. 26 and In re Chapman 10. Q.B.D. 54. 

Mr, Topp to oppose. 

His Honor said : I will consider the matter. 



Hia HoNOU on a su' sequ<'nt ilay said : In this 
case wJiile onun.sel for the plaintiff ^ as arguing I told 
him that if I ga^e judgment for the plaintiff I should 
cortainly do so wi«li costs. In delivering judgment I 
nuide an order that tlie defendant do pay to the plain- 
tiff the sumof L.Sodd with costs but Idid not say that the 
plaintiff was to have costs on the Supremo Court 
scale. Application was made by motion that the 
order should be that the plaintiff* should be allowed 
his costs on the Supreme Court scale. I awarded 
costs to the plaintiff and I meant to award them on 
the Supi'eme Court sc«le but at the time 1 delivered 
judgment it did not occur to me that it was necessary 
to say " on the Supreme Court scale" and that if I did 
not do so plaintiff would only get County 
Court costs. As [ have said I intended to give 
the costs on the Supteme Court scale and will now so 
order unless precluded by authority fiT>m so doing, 
/n Latorie v. Lees 7 npp. cas. 19 Lord Penzance at 
p.p. 34, and 35 says *' I cannot doubt that under the 
original powers of the Court, quite independent of 
any order that is made under the Judicature Act^ 
every court has the power to vary its own orders 
which are drawn up mechanically in the registry or in 
the office of the Court — to vary them in such a way 
as to carry out its meaning, and where language has 
been used which is doubtful, to make it plain. I 
think that power is inherent in every court." Now in 
this case the language I used does not fully and ac- 
curately convey my then meaning. I intended to give 
costs on the Supreme Court scale. I think the autho- 
rity I have mentioned is a sufficient authority for my 
directing the judgment to bo drawn up so as to express 
my then meaning. 1 shall therefore direct the judg- 
ment to be drawn up in favor of the plaintiff with costs 
on the Supremo Court scale and judgment to be so 
entered. 

Solicitors for plaintiff, Skinner; for defendant. 
Crisp, Lewis and Hedder%mck, 



IN CHAMBERS. 



(Before Hodges, J.) 



COLDWELL v. HeHIR. 



12th. Sep. 

RvJ^ of Supreme Court 1884 Order XIX r,r,, 4,'^16, 
27 — Inconsistent deje^tces may be pkaded together — 
The question ofinhether an agreement is in writing 
or not is a material fa^t and as such ought to be set 
out. 

Application on behalf of the plaintiff for an order 
to strike out or amend paragraphs 1, 3, and 4 of the 
defence on the grounds that the said paragraphs are 
inconsistent, and that it is not alleged whether the 
agreement therein set up was verbal or in writing. 

The action was brought by the plaintiff, as payee 
and holder of a promissory note, against thedefendau 
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as maker. Paragraphs 1, 3, and 4 of tlie dofeneo 
were as follows : — 
• The defendant says : — 
1. That he did not make the said nute. 
3; That, if the defendant made the said note which he doeb 
not admit, at the time of the making of the said note it 
was agreed by and between the plaintiff and tlie defen- 
dant and one John Byars, as agent for S. McDonald and 
Coy., that in consideration of the defendant obtaining t lie 
said firm of S. McDonald and ( oy. to endorse the said 
note and in conBideration of rhe defendant mortgaging to 
tlie said firm of S. McDonald and Co. certain property 
then owned by tlie defendant that the plaintiff would not 
require payment of the said note by the defendant but 
would look for such payment to the endorsers thereof. 
4. In pursuance of the said contract the defendant obtained 
the film of S. McDonald and Co. to endorse the said note 
and mortgaged the said propirty to the said 8. McDonald 
and Coy. 
Mr. Hayes in support. — The defendant first says 
he did not make the promissory note, and then says 
that if he made the note he madi' it in pursuance of 
an agreement. The defendant cannot plead in this 
way. He muse say either that he made the note or 
that he did not make it. Greene v, Uoyne 10 A.L.T., 
25; BraiU/ordv. Tobie 10 A.L.T. 194. The defen- 
dant in paragraphs 3 and 4 of his defence seeks to set 
up an agreement but he does not state whether tho 
agreement is verbal or in writing as he must do. 
CuUance v. Thompson, 10 A.L.T. 40. 

Mr, Coldham to oppose — In Buzolich v. Vren- 
dwherg 9 A.L.T. 1, the same objection was taken to 
almost identically the same defence as the present and 
the application was dismissed. It is not necessary to 
state whether a contract is in writing or not where 
the law will assume that the contract should be in 
writing. Young v, Austin L.R.4 C.P. 553. We rely 
on an agreement which is of no effect unless it is in 
writing. The only ground for striking out a pleading 
as embarrassing is that the pleading will embarrass 
the fair trial of the action. I^ffy v. Dougharty 6 
A.L.T. 236. The plaintifT cannot by any possibility 
be embarrassed by the defence not stating whether 
the agreement is in writing or not. 

His Honoh said : — Inconsistent defences were 
allowed under the old system of pleading and I do 
not know of anything in the rules which would pre- 
vent them being set up now. The question of 
whether an agreement is in writing or not is in my 
opinion a material fact and as such ought to be set 
out. I do not think, however, that the neglect to 
state whether an agreement is in writing or not is a 
matter which can be said to prejudice or embarass the 
fair trial of the action ; I therefore allow the sum- 
mons in so far as it asks for a statement as to whether 
the agreement was in writing or not, but without 
costs. 

Solicitors — For plaintiff, Crisp dc Cameron; for 
defendant, F, Barrett. 

(Before Williams J.,) 

Stahl v. Bank of Australasia. 

2nd October. 

Jttules of Supreme Court Order XXII r. 6 (a.) Order 



XXIII r.r., 5, 5* — Pnyment into court withimf 
ml mitt in (J Unhiiity con f fled with a dtnial oj the farts 
alley t'd in. the. Statement of Claim — Reply joining 
ism re on the denial of facts and specifically alley ing 
that the sum bvonght into court is 7wt snjicient to 
satisfy the claim — 7^ime for filing memorandum of 
close of the pleadings. 

Application on behalf of the defendants that the 
memorandum of the close of the {headings be set 
aside as irregular. 

Tlie action was for wages alleged to l»e due by the 
defendants to the plaintiff as caretaker of certain pro- 
perty. The defence denied the facts alleged and 
alternatively without admitting liability paid into 
court the sum of L3r> and said that that sum was 
enough to satisfy the plaintiffs claim. In the reply 
the plaintiff joined issue on the denials of fact and 
in paragraph 2 alleged that the sum brought into 
court was not enough to satisfy his claim. The reply 
was delivered on the 9th September 1889, no farther 
pleading was delivered and the memorandum of the 
close of the }deadings was not filed until the 18th 
September 1889. 

Mr, Atiderson in support. Order XXIII r. 5* 
provides that the plaintiff shall file the memorandum 
of the close of the pleadings within 4 days after the 
close and that if this be not done the action shall be 
■ wholly discontinued. Order XX IT I r. 5 provides that 
as soon as there has been a joinder of issue simply 
without adding any further or other pleading thereto 
the pleadings shall be deemed to be closed. It is sub- 
mitted that the reply in this case is simply a joinder 
of issue and that therefore the pleadings closed on its 
delivery and that the plaintiff should have filed the 
memorandum within four days after its delivery. 
In the defence tiie money paid in is alleged to be 
sufficient to satisfy the claim ; the joinder of issue 
would deny tlie sufficiency of the amount paid in ami 
therefore a detinite statement as to the insufficiency 
was not required, and should not be allowed It has 
been decided in Bamett v. Rose, 8 A.L.T. 9, and 
Bancroft v. Mayor of South Melbourne^ 8 A L.T. 89, 
that an objection at law coupled with a joinder of 
issue takes the pleadings out of the operation of 
order XX^III r. 5, but an objection at law is some- 
thing very different to a joinder of issue on the facts. 

His Honor : If the reply is something more than a 
mere joinder of issue has the memorandum been filed 
in time? 

Mr. Andersen. Yes, but the contention is that it 
is nothing more than a joinder of issue. 

Mr. Barfett to oppose. If the reply is bad on the 
ground that the plaintiff ought to have joined issue 
then this application is wrong in form ; application 
should have been made to strike the pleading out. 
The reply is not a mere joinder of issue but is in the 
usual form of a traverse as to the sufficiency of the 
amount paid into Court and is practically required by 
Order XXII r. 6 (a). That being so the plaintiff 
must give the defendant time to rejoin and then he 
has four days after rejoinder to file ihfi metnorandum 
of the close of pleadings.DjgjtJzed by V:iO 
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His Honor said : It is admitted that if the reply 
I e in proper form the memorandum of the close of the 
pleadings has been filod in time. Now Order XXII 
r. 6 (a.) shows that this reply is correct and is in 
strict compliance with that rule which provides tliat 
** the plaintiff may refuse to accept t!ic money in 
satisfaction and reply accordingly." This was always 
done under the old system. Logically the defendant 
may be right in his contention Vjut the rule referred 
to points to this system and the old rule undoubtedly 
prescribed this form. Summons dismissed. Costs of 
this application to be costs in the cause. I certify for 
counsel. 

Solicitors for plaintiff, W. U. Ford ; for defendant, 
Klingender, Bicksoitj ds Kiddle, 



(Before Williams J.) 



Bell v. Kemp. 4th October. 

JtcdiccUure Act 1883 (A^o, 761) Sec. 59 — Adfrnnistra- 

tion Suit — Sec, 59 of Act No, 761 applies to Admitir 

istraiiaii Suits so loug as tliere is property toithin 

the jurisdiction. 

Application on behalf of the plaintiff under sec. 59 
of The Judicature Act 1883, for leave to proceed in an 
Administration Suit. 

His Honor said : — I will consider the matter. 

His Honor on a subsequent day said : — Application 
was made to me by a gentleman from the office of 
Messrs. Brahe k Gair for leave to proceed under sec. 
59 of "T/mj Judieature Act 1883." A doubt struck 
me as this was the first application of the kind mnde 
to me. The foi*m of action was an Administration 
Suit and the doubt which struck me was whether 
this section was applicable to suits of that nature. I 
have looked into the matter since and I am quite 
clear in the matter. I mention it now so that no 
doubt may exist on the subject. This section clearly 
applies to suits of that kind so long as there is pro- 
perty within the jurisdiction. 

Solicitors for plaintiffs, Brahe dc Gair, 



SITTINGS IN BANCO. 



(Before Higiubotham, C.J., Holroyd and Kerferd, J.J.) 



Reg. v. Grog an. 



Crimituil Jxiw and Practice Statute lS6'4y sec. 11 — 
Attempt to commit murder' — Groyan on tfir apjyroach 
of a constable drew out of his pocket a loaded revolver 
hut before he could do anything further he ua^ ar- 
rested — Mdf no evid^ince of an attevipt to commit 
murder. 

Arguments on point reserved at ti-ial. Andrew 
Grogan was convicted l>efore Kerferd J., in the 
Criminal Court of attempting to discharge iirearms 



with intent to commit murder. His Honor remanded 
the prisoner for sentence pending the decision of the 
Full Court as to wliether there was any evidence to sup- 
port the charge. The facts arguments and cases cited 
appear in the judgments. 
Mr. Johiiston for the Crown. 
The prisoner was not represented. 

Sep. 9, C.A.V. 
Higinhotham, C.J. — The prisoner was presented, 
under the 11th section of the Criminal Law and Prac- 
tice Statute 1864, charged with an attempt to dis- 
charge loaded arms with intent to commit murder. The 
prosecutor, a sergeant of police, was followed by the 
prisoner on a public road. The prosecutor, suspecting 
some mischief, approached the prisoner, who thrust 
his right hand into his trousers pocket and drew out a 
loaded revolver. Before the prisoner had time to make 
any movement with his hand the prosecutor closed 
with him, seized his hand, and a bystander imme- 
diately afterwards took the revolver from the prisoner's 
hand. Every attempt to commit a crime is a misde- 
meanour at common law. In certain cases such an 
attempt has been made a felony by statute. The 
attempt consists in all cases of an intent to commit a 
crime, accompanied by an act in furtherance o^ and 
evidencing the intent and forming part of, a series of 
executive acts which would constitute the actual 
commission of the crime if not interrupted. A 
single and merely preparatory act, not imme- 
di.itcly and directly connected as one of a series 
, with the act by which the crime is consum- 
mated, is not an act constituting the essential part of 
an attempt to commit a crime. The point at which 
such a series of acts begins has never been defined. It 
appears to be incapable of being defined, and ordinarily 
in charges of this kind it depends upon the circum- 
stances of each particular case. The nature of the 
attempt and the acts by which alone the attempt can 
be carried into execution are narrowly defined by the 
law which makes the attempt to discharge loaded fire- 
arms with intent to murder a felony. The attempt 
forbidden is the discharge of loaded arms with intent 
to commit murder. The acts constituting the attempt 
are limited to the act of drawing the trigger or in any 
other manner attempting to discharge the loaded 
arms. These words of definition point clearly in our 
opinion to such acts only as are the proximate and 
immediately antecedent cause ot the discharge of the 
ariys. We are constrained to accept this view of the 
intention of the Legislature, which ^as adopted in the 
case of Regina v. St, George, 9 C. <fe P., p. 493, by 
very eminent judges, Parke B. and Williatns J., and 
in the case of Regina v. Lewis, 9 C. & P., p. 623, by 
Patteson J. and Arabin Sergt., notwithstanding the 
doubts expressed by some of the judges in the more 
recent case of Regina v. Brown, 10 Q,B.D., p. 381. 
Sections 8 to 12 of the Criminal Law and Practice 
Statutf 1864, headed ''attempts to murder," are 
copied from the English act, 24 and 25 Vict., c. 100, 
sections 11 to 15. It has been truly observed 
(Stephen's GetMral View of the Criminal Law of Eng- 
land, page 124) that on every one of these sections 



60 Vol. XI. 



The AUSTRALIAN LAW TIMES 



JiOlTES OP CASES 
12th Oct. 188S 



more or less subtio questions arse similar to the one 
that has been raised in this case, all of which 
give chances of impunity to criminals ; and 
the same le;irned writer has suggested that 
all these questions might be avoided by com 
prehending the whole of these sections about 
attempts to murder, in the words, "whoever shall 
attempt to commit murder shall be guilty of felony, 
^." The suggestion is one that appears to deserve 
the consideration of the Legislature. But while the 
law remains as it is we entertain on doubt that the 
mere drawing of a loaded revolver from his pocket 
by the accused person is not an attempt to discharge 
that revolver at another person by drawing the trigger 
or in any other manner. The conviction must be 
quashed, and an entry will be made on the record that, 
in the judgment of this Court, the prisoner Andrew 
Grogan ought not to have been convicted. 

Holroyd J, — lam of the same opinion. The fact 
of the prisoner taking the revolver out of his 
pocket might have been som«», evidence of inten- 
tion of an attempt to disci irirgc it : it was merely a 
preparatory u;t, and not an attempt to discharge it. 

Kerjerd J, -The prisoner, Andrew Grogan, was 
tried before me at Melbourut;, on the 15th April, 
1889, charged with an attempt to discharge lo^ed 
arms with intent to murder, under section 11 
of the Criminal Law and Practice Statute. The pre- 
sentmont was as foUows — Central Bailiwick, Colony 
of Victoria, to wit — The Attorney-General of our Lady 
the Queen presents that Andrew Grogan, at Hawthorn 
in the said bailiwick, on the twenty-sixth day of 
February in the year ot our Lord one thousand eight 
hundred and eighty-nine feloniously did attempt to 
discharge certain loaded arms to wit a certain pistol 
loaded in the barrels with gunpowder and divers 
leaden bullets at and against one Robert Owens with 
intent in so doing, feloniously, wilfully, and of his 
malice aforethought to kill and murder the said Robert 
Owens." The evidence material to the issue was as 
follows : — The prisoner met the prosecutor. Sergeant 
Owens, at the corner of Glenferrie-road and Burwood- 
road. Sergeant Owens walked on for seven or eight 
yards past the prisoner when he heard a step behind 
him and felt a tap on his shoulder. On wheeling 
round he saw prisoner close up to him. As prisoner 
did not speak Sergeant Owens asked him " What do 
you want ? " Prisoner said, ** Did I ever do you any 
harm 1 " Sergeant Owens replied " No, who said so T 
Prisoner then said " You have done me a great deal 
of harm ; you have ruined me." Sergeant Owens 
turned half round to go away ; as he did so he saw the 
prisoner move to follow him. Sergeant Owens said he 
then suspected mischief, and closed up to the prisoner. 
Prisoner drew back two or three paces and tried to put 
his hand into his right-hand trousers pocket, but failed 
to do so. Sergeant Owens again moved towards the 
prisoner, and saw him thrust his right hand into 
his trousers poitket and draw out a revolver. The 
moment Sergeant Owens siiw the revolver in the pri- 
soner's right hand, and before the piisoner had time 
to make any movement with his hand, he 



seized the prisoner's rignt hand with his right hand, 
and he swung the prisoner round and made him face 
about in front of him, with thrt prisoner's Ixick towards 
him ; in that position he pinioned prisoner s arm from 
behind. Prisoner had the revolver in his hand. Ser- 
geant Owens holding the prisoner's hand, and point- 
ing the revolver downwards. Prisoner struggled and 
dragged Sergeant Owens off the footpath on to the 
road. Sergeant Owens called " help me, as this man 
has firearms." Several persons, called as witnesses, 
came to his aid ; they held the prisoner and one of 
them took the revolver from the prisoner's right hand. 
This revolver is called the ** British Bulldog." Ser- 
geant Owens afterwards arrested prisoner, and on 
searching him at the watchhouse a pin-fire revolver 
was found in his left-hand trousers pocket. Both re- 
volvers were loaded, and s<»me cartridges were found 
on prisoner which fitted the * 'British Bulldog" revolver. 
The jury found prisoner guilty, and he was remanded 
for sentence pending the decision of the Full Court. I 
reserved the question whether or not, on the state of 
facts given in evidence, there was any evidence to goto 
the jury in support of the presentment. The prisoner 
was presented by the Crown under section 11 of Act 
No. 233, which is a transcript (except as to penalty) of 
2^ and 25 Vic. C. 100. S. U. Several eases have 
been decided involving the construction to be placed 
upon the English section, and in one of these cases, 
Regina v, St, George^ 9 C. & P. 483; the facts were 
very similar to the facts in this c<ue, but in the English 
case the attempt was carried further by the prisoner 
having his finger actually on the trigger of a loaded 
firearm, half cocked, which he presented and pushed 
against the trousers of the prosecutor, when he was 
prevented from discharging it. The case of Regina x\ 
St George was tried before Baron Parke on the Oxford 
Circuit 1840, upon an indictment for feloniously at- 
tempting to discharge loaded arms. Baron Parke, 
after consultation with Williams^ J.^ ruled that a per- 
son intending to shoot another, putting his finger on 
the trigger of a loaded pistol, but being prevented from 
pulling it, was not an attempt to discharge loaded 
arms by drawing a trigger, within the statute 1 Vic. 
c. 85, sec. 3 and 4, as the words '* in any other 
manner," in that statute, mean something analogous to 
drawing the trigger, e,g,y applying a lighted match to a 
loaded matchlock gun, or striking the percussion cap of 
a percussion gun. I should hav3 followed Reg, v, St. 
George in this case, if my attention had not been 
drawn to the case of Reg, r. Brmim 10 Q.B.D. 381, in 
which, on a similar state of facts, all the judges, with the 
exception of Stephen, J., doubted the decision in Reg, v. 
St, George, and expressed opinions that it was desir- 
able, on a fitting occasion, to reconsider that case. It 
appears to me that what we have to determine is 
narrowed down to the question whether Reg. v, St, 
George was rightly decided. The history of the legis- 
lation resulting in the enactment of section 11, Act 
288, will, on examination, l)0 found to throw some light 
on the proper construction to be placed «»n that section, 
and aid the Couit in determining w^hat was the inten- 
tion of the Legislature. The language used in section 
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11, Act 233, as it now stands is by no means clear, 
>)ut when it is read by tlie light of the repealed acts 
it becomes more intelligible, and it will be Found that 
the present statutalile provision is little more than a 
revival of the ancient common law. In Hawkin's 
Pleas of the Crown, seventh edition, vol. 1. p. 269, 
that learned writer says : — 

** The ancient common law of England provided with such 
anxiety for the peraondl safety of the Bubject that every act 
done against another, which might in its consequence prove 
fatal to his existence, was construed to l)e felonious. In the 
reign of Edward IV. , the maxim that * voluntas rcpntabitur 
pro facto ' began to «[row obsolete, and this offence was con 
sidered as a high misdemeanour only punishable at discretion* 
But the daring outrages of certain persons soon after the 
accession of the present Royal Family, confederated in dis- 
guised habits under the appellation of the Blacks, made it 
necessary that the old law of England should, in some in- 
stances, "be revived. " 

This state of things led to the enactment of 9 Geo. 
1., c. 22. Under this act the offence of wilfully and 
maliciously shooting at any person in any dwelling 
place, or other place, was made a felony and punished 
by death. A new statutable offence was thus created, 
and it is described in Lecky's History of England in 
the Eighteenth Century , vol, 1. p. 488, as a special 
and most sanguinary law known as the Black Act, 
and found necessary for the suppression of ofiences of 
an audacious character. This new offence was 
amended and enlarged by the Statute 43, Geo. III., 
c. 58, which, after reciting that for vaiious offences 
the provisions of the existing statutes had been found 
ineffectual, proceeds and enacts, " That if any person 
or persons, from and after tlie first day of July, in 
the year of our Lord 1803, shall, eitlier in England or 
Ireland, wilfully, maliciously, and unlawfully shoot at 
any of His Majesty's subjects, or shall wilfully, mal- 
iciously, and unlawfully present, point, or level any 
kind of loaded fire-arms at any of His Majesty's sub- 
jects, and attempt by drawing a trigger or in any 
other manner, to discharge the same at or against his 
or their person or persons .... they shall be 
and are hereby declared to be felons, and shall suffer 
death, &c" It will be observed that the words " in 
any dwelling place or other place " contained in 9, 
George I., c. 22, are omitted, and that the words ** or 
shall wilfully, maliciously and unlawfully present, 
point, or level any kind of loaded firearms at any of 
His Majesty's subjects " are added by 43, Geo. III., 
c 58 9, Geo. IV., c 31, repeals 48 Geo. III., c 58, and 
re-enacts by section 12 that if any person unlawfully 
and maliciously shall shoot at any person, or 
shall by drawing a trigger, or in any other man- 
ner, attempt to discharge any kind of loaded arms 
at any person .... shall suffer death 
as a felon," thus omitting the words "unlaw- 
fully present, point, or level any kind of loaded 
fire-arms at any of His Majesty's subjects." The 
reason for the omission of these words is not very ap- 
parent, unless they were considered unnecessary, being 
included in the attempt to discharge at " any of His 
Majesty's subjects," to do which the prisoner must 
" present, point, or level," the loaded firearm, and, 
being unnecessary, merely added to the difficulty in 



proving the offence. The Act 9, (ieo. IV., ('.81, is 
im})ortjint in tiie aspect that the Legislatui'e was tlien 
leviewing the offence which had been created by statute 
of making it a felony to attempt to dischai^s any kind 
of loaded firearm, and it left uualten^ the definition 
of the act, which should constitute that offence— namely 
" by drawing a trigger or in any other manner." 7 
William IV.,ik 1 Vic. repeals 9, Geoi-ge IV.,0 81, and 
by chapter 85, section 3, re enacts the same section, 
but makes the punishment transportation '* beyond the 
seas for the term of his, or her, natural life, <*r for any 
term not less that 1 5 years, or to l)e imprisoned for any 
term not exceeding three years." Section 11, in our 
statute, is taken from 24 and 25 Vict., c. 100 s. 14, 
which repeals 7 William IV., cfe 1 Vic. c. 85, sec. 3, and 
is identical in the wording, except as to the penalty. 
The penalty under sec. 14 of 24 and 25 Vic. c 100, was 
penal servitude for life, or for any term not less than three 
years, or to be imprisoned for any term not exceeding 
two years with or without hard lalK)ur. and with or 
without solitary confinement. The punishment under 
our section is imprisonment for a term not exceeding 
15 years. At common law every attempt to commit 
a felony is a misdemeanour. Any overt act directly 
tending to the execution of the felony, and done with 
the intention of committing it, would, if the prisoner 
had the power of carrying his intention into execution, 
constitute at common law an attempt to commit a 
felony. The Legislature must, I think, be taken to 
have enacted the provisi )ns of section 1 1 Act 233, with 
the full knowledge of the common law on the subject 
matter it was then dealing with, and, therefore, that 
it intended that the " attempt to discharge any kind of 
loaded firearms at any person/' which it has constituted 
a felony, should be defined and restricted to the one 
act of actually drawing the trigger or ** in any other 
manner" which according to the rules of construction 
would mean some act like the drawing a trigger. 
The rule that the definition of an offence in penal acts 
is to be construed strictly, would when applied to this 
section lead to the same conclusion. I would there- 
fore say that Regina v. St. Georgewsa rightly decided. 
In this view there was no evidence to convict the pri- 
soner, and the conviction should therefore be quashed. 

Conviction quashed. 

Solicitors for the Crown the Crown Solicitor, 



(Before Higinbotham C.J., Williams and 
a'Beckett J.J.) 



PiNKERTON v. HeANEY. 



30th July. 



Local Government Act 1874 (No, 506) «.«. 399, 512, 
and 516 -encroachment on road — prosecution /or 
penalties under s. 399 — The Municipal Council of 
the district or some person duly authorised by them, 
are the only persons wlw can institute proceedings to 
recover penalties under this section. 

Application to make absolute an order nisi to review 
a decision of Justices dismissing an information on 
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which the informant sought to recover penalties from 
tlie defendant, under s. 399 of the Txtcal GovernmerU 
Act 1874, for encroaching on a public road. The 
Justices gave their decision on the ground that the 
informant being neither the Municipal Council of the 
distiict, nor a person duly authorized by them, had no 
power to institute proceedings and their order was 
now sought to be reviewed on the ground, amongst 
others, that the informant as a member of the public 
had a right to institute proceedings. 

Mr. McDerniott to move the rule absolute. 
Mr, Hood to show cause after stating the facts was 
stopped by the Court. 

Mr, McDermott in support of the rule. 
The informant is not suing for a penalty but is 
prosecuting the defendant for a breach of s. 399 part 
2, of the Local Goverrinient Act 1874. The distinction 
between suing for a penalty and prosecuting is shown 
in Bey, v, Duncan, 7 Q.B.D. 198. The defendant 
has committed a breach of part 2 of sec. 399 and the 
informant is suing for that breach under his Common 
Law right to sue and not under Sec. 515 (Higinbotham 
C.J. — Does not sec. 516 stating to whom the penalty 
is to go point to the proper party to take proceedings 
for its recovery ?) Not necessarily : the Justices in 
their discretion might award the informant the 
penalty. Cases like Clarke v, Bradlanyh, 8 App. 
Cas. 354, only apply when the informant seeks to 
enrich himself, and do not apply where the informant 
is prosecuting for a misdemeanour under his Common 
Law right. He also cited Coakley v. Vicari/y 12 
V.L.R. 132, Tarry r. Netmnan, 15 M. «k W. 645 and 
Jiey. V, Hare ex parte Btuih 13 V.L.R. 71. 

Afr, Hood in reply, by leave of the Court. The 
Municipal Council alone can sue : s. 515 only gives 
the justices jurisdiction when a penalty is to be re- 
covered : s. 512 emp<^wers them to take proceeding for 
any penalty : the penalties when recovered go in some 
ciises to Revenue, in other cases to the Shire fund 
but never to a common informer, Clarke v, UradUvuyh 
decides that to enable a common informer to obtain 
an action for a penalty created by statute an interest 
in the penalty must be given him either expressly or 
by implication. He also referred to Reg, v, Panton 
ex parte Schuh 14 V.L.11. 529, Boyce v, (THehir 14 
V.L.R. 532. 

C. A. V. 
Per Ctiriam, — This was an order to review a 
decision of justices dismissing an information for 
encroaching on a road in the Municipal District of the 
Shire of Bungaree and for continuing to do so on 
every day from that on which the encroachment 
commenced, on the 18th day of August 1888 till the 
9tli day of March 1889. The order has been applied 
for on several grounds the principal of which was that 
the informant was not tlie right prosecutor inasmuch 
as it was the Council who should Iftive instituted 
proceedings for the offence. We think that the 
decision of the justices was right. The proceedings 
were taken under the 399th Section of the Local 
Government Act 1874, the second part of which 
section enacts " that every person who encroaches by 



making or causing to be mads any building, hedge 
ditch, fence, hole, heap, or drain, on, across, or in any 
street or road, within any Municipal District shall for 
every such offence be liable to a penalty not exceeding 
Ij20 and for a further penalty not exceeding L5 per 
day for every day while the same is continued." The 
information was laid under that section and it was 
sought to recover the continuous penalty against the 
person encroaching. The justices held that the pro- 
ceedings could not properly be taken by the informant 
under that section but that the infonuation must be 
laid either by the Council of the Municipal Body or 
some person duly authorised by the Council. We 
think that view was the right one. The Act provides 
in sec. 516 that except where it is provided to the 
contrary ** all penalties recovered for offences against 
this Act committed against the bye laws or regulations 
or in the Municipal district or in any way in respect 
of any Municipality shall be paid into the Municipal 
fund of such Municipality." By the same Act it is 
provided that the Council is to have the care and 
management of all roads within its municipal district. 
It has been held repeatedly in this Court that in such 
a case the body authorized to receive the penalty or 
some person authorised by them is the only person 
who can take proceedings for the commission of the 
offence for which the penalty is instituted. There are 
some cases at Common Law in which a common 
informer can if he has interest in the penalty and when 
not expressly or impliedly forbidden to do so proceed 
for its recovery, but in this case it is expressly de- 
clared that it is not a common informer who is to 
recover the penalty and it is hence to be implied that 
the local body alone can have authority to take pro- 
ceedings for its recovery. It is unnecessary to con- 
sider the view that the informant as a member of the 
public could proceed for a misdemeanour at Common 
Law inasmuch as the prosecution was not of that 
character. There are means by which a member of 
the public can institute proceedings for a misdemeanour 
or felony these are sufficiently defined by law but 
these principles do not apply to a case like the present 
when the individual seeks to recover the penalty by 
means in addition to what he had at Common Law 
and not to punish the offence. The dec^ion of the 
justices was therefore right and order to review must 
be discharged with costs. 

Order nisi discharged with costs. 

Solicitor for informant, /. K. B. Pluminer^ for 
S. F. Mann, 

Solicitors for defendant, Huglies <t Pennezel. 



(Before Higinbotham C.J., Holroyd and Kerf enl, J.J.) 

Sandhurst Mutual Permanent Investment and 
Building Socikty v. Gissing. 

18 Sept. 

Transfer of Land StatiUe sec, Jf.9 ** .... 

where tlie possession is iwt adversfi^ ths interest oj 
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any tenant" — Meaniiig of words ** interest of aiiy 

tetiant" — Negligence — Estoppel. 

Appeal from the County Court Sandhurst. 

The action was brouglit by the plaintitts to eject 
the defendant from an allotment in Bakewell Street 
Sandhurst of which the plaintiffs are the registered 
proprietors. It was stated in the Appeal Case that 
one Esler sold the lands to Gissing on the 5th of 
January 1882 for L70; on the 18th January 1884 
Esler gave the Crown grant of the Land to Gissing 
who was then in possession ; on the 23rd of May 
1884 Esler obtained a verdict against Gissing in the 
County Court for L52 3s. and to secure payment of 
this debt Gissing handed back the Crown grant to 
Esler; Gissing afterwards paid off the debt to Esler but 
never got back the Crown grant. Esler died in April 
1887 and it was then discovered he had fraudulently 
mortgaged the land- to the plaintiffs. The plaintiffs 
brought an action of ejectment against Gissing who 
pleaded that he was a tenant of the land at the time 
the mortgage was executed to the plaintiffs and there- 
fore that the certificate of title which the plaintiffs 
obtained was subject to the defendants interest as a 
purchaser in possession. The learned County Court 
Judge gave a verdict for the defendant and the 
plaintiffs appealed. 

Mr, Higgins for the plaintiffs appellants. 

A man who for valuable consideration allows a 
friend to use his title for getting advances cannot 
afterwards urge as against the mortgagee that his friend 
bad no power to mortgage it. The actual occupier 
cannot urge his equity if he has conduced to mislead 
the purchaser. The meaning of the words interest of 
any tenant in sec 49 of Thfi Transfer of Land 
StcUute means the interest of any tenant in his 
capacity as tenant Calvert v. Pate reported in the 
ArgtLS 5th and 6th Sept. 1867. Robertson v. Keith, 1 
V.R. (E)ll. 'SlQ bX^o citQ^ Cunningluim v, Gnindy 
2 V.L R. (E) 197 and Munro v. Sutlierlaiid 5 A.J.R. 
139. 

Mr, Topp with him Dr. Quick for defendant re- 
spondent. 

Interest means all the interest. Rohertso^i v. 
Keith includes in " interest" everything but a tenancy 
at will. Colonial Bank v, Roche 1 V.R. (L) 165 in- 
cludes a tenancy at will and these two cases cover the 
whole ground. Robertson v. Keith has been approved 
of in the Colonial Baiik v, Babba^e 5 V.L.R. (L) 
462 and followed in other cases. On a conveyancing 
point the Court will be slow to upset old decisions. 
As to the question of negligence the plaintiffs were 
grossly negligent in not enquiring into Gissing's title 
when they knew he was in possession of the land. 
Where the plaintiffs' negligence is the proximate cause 
of the injury they must suffer, The Mayor , etc., of 
England V. Bank of England 21 Q.B.D. 160. There 
was no duty on the defendant to get in his title deeds: 
no negligence arises where there is no duty. Eiter- 
shank v. Zeal 8 V.L.R. (E.)333. 

Afr. Higghis in reply. 

Per Curiam. — This is an appeal from the judg- 
ment of the judge of the County Court at 



Sandhurst for the defendant in an action of ejectment. 
On October 19, 1885, the plaintiff society advanced a 
sum of £150 to one Esler, taking from him as security 
for repayment a transfer of the land in question, and 
giving him a deed of defeasance. On October 27, 
1885, a certificate of title was issued to the plaintiff 
society. The defendant then was and had been from 
a date prior to January, 1882, in possession of the 
land. The land was Crown land when the defendant 
first entered on it. Esler subsequently obtained the 
Crown grant, and the defendant became his tenant. 
On January 5, 1882, the defendant agreed to buy the 
land from Esler for £70. He afterwards paid 
the purchase money in full, and obtained the Crown 
grant from Esler on January 18, 1884. On the 
following May Esler recovered a judgment against the 
defendant for the sum of £"52 3s, and to secure pajrment 
of this debt the defendant gave back the Crown grant 
to Esler ; it is alleged this money was subsequently 
paid but Esler retained possession of the Crown grant. 
Litigation, not resulting in a change of the relation 
between the vendor and the purchaser as to this land, 
followed between the parties, the defendant remaining 
in possession of the land, and claiming a return of the 
Crown grant, which he had given back to Esler in the 
course of their disputes, and specific performance of 
the contract of sale. Esler died on April 22, 1887. 
The question we have to determine turns upon the 
meaning of the words in the 49th. section of the 
Transfer of Land Statute. *' The land which shajl be 
included in any certificate of title shall be deemed to 
be subject . . . where the possession is not adverse 
to the interest of any tenant of the land, notwith- 
standing the same may not be specially notified as an 
encumbrance on such certificate." It has been con- 
tended for the plaintiff company that the word 
*' tenant '' here means a lessee, that the object of this 
provision was to protect the interest of a person whose 
lease could not be registered under the statute a^ 
being for a term not exceeding three years (see section 
75), and that such interest only of a tenant is pro- 
tected as belongs to him in his capacity of lessee. An 
early decision, that of Calvert v. Tate (1867), A.R., 
August 8, followed by Mtinro v. SiUlierland {1874^), 5 
A.J.R. p. 139, favour this limited construction. It is un- 
necessary for the purpose of deciding this case that we 
should either adopt or reject the suggestion made in 
the course of the argument, namely, that the word 
** tenant " in this place ought to be construed in the 
wide sense of any person who is the holder in actual 
possession, not adverse, of land brought under the 
operation of the act, and that the •* interest " of such 
a person includes all rights in respect of the land 
either springing out of or accompanying such actual 
possession. But we think that the word "tenant" 
must be deemed iJo include at least every tenant who 
is in actual occupation and holds under some landlord, 
and that every interest in the land of such a tenant 
which grows out of and is not disseverable from his 
right to continue in occupation as a tenant is protected 
by the terms of this provision against the claim of a 
proprietor under a certificate of title. The more recent 
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decisions of this Court justify to this extent at all 
events a larger construction being placed upon th(^se 
words than was alh^wcd by the earlier cases. See 
Eobertsau v. Keith (\H70) 1 V R. p. 11, decided by 
MolesworthyJ, \Cn7ininghainv.(jrundy{\^l^) '1 V.L.R. 
(E), p 197, in which the same learned judge stated 
that he had reconsidered and that he retained the 
opinion he had expressed in the previous case; Colonial 
Bank v, Babhage, (1879) 5 V.L.R. (L), p. 462. Apply 
ing this meaning of the terms of the section, what was 
the " interest *' of the defendant in this land on 
October 19, 1885, when Esler, liis vendor, transferred 
the land to the plaintiff society ? Having been let 
into or allowed to remain in possession under a contract 
for the sale of the land to him the defendant l)ecame at 
law tenant at will to his vendor, and he could not bo 
ejected by his landlord without a previous demand of 
possession. He had at the same time an equity which 
would not allow his vendor to determine the tenancy 
at will except by converting it into the estate in fee 
simple. It is impossible in such a case to dissever the 
tenancy and the contract from one another. They 
together constitute, we think, an interest to which the 
land was subject, and which is entitled to prevail 
against the claim of the new proprietor under his 
certificate of title. It was further argued for the plain- 
tiff that there had been such negligence or ^rtc//<^i? on the 
part of the defendant as should deprive him of his 
right under the statute. The learned judge who tried 
the case must be t-aken to have found that there was no 
such negligence or kbches, and we concur in that opinion, 
particularly as the plaintiff" society laid itself open by 
its conduct to the same charge. At the same time, we 
must not be understood in expressing this opinion to 
recognise it to be a principle of law that mere negli- 
gence could deprive a tenant of his statutory rights 
under section 49 of the Transfer of fjand Statute. The 
appeal will be dismissed with costs. 

Solicitors for appellant, Wisewould Gibbs <t ]Vi8e- 
wwdd for Crabbe CoJien (t Kirby, Solicitors for re- 
spondent, Braham db Pirani for Connelly & TatcheU. 



(Before Higinbotham, C. .!., Holroyd and Kerferd, 

J. J.) 



The Union Finance Guauantre and Investment 
Co., Limited v. Woolcott. 



20 Sept. 

The Camjyanvjs' Statute 1864 {No \^0)sec. U^Notice 
oj incorporation in the Government Gazette — Judi- 
cial notice of sigriature of Actijig Registrar General. 
Appeal from the County Court, Melbourne. 

The plaintiff Company sued the defendant for 
£375 due for calls and premium on 500 shares in the 
Company. The defendant paid into Court £125 for 
calls and contended that he was not liable for pre- 
mium as he had never made any contract with tlie 
Company but only with the promoters and that a 



contract with the promoters would not be binding as 
bitween liim and the Company : he also raised the 
point that theie wag no proof of the incoi-poration 
of the Company the only evidence being a notice of 
incorporation of the Company in the Government 
Gazette purporting to be signed by Henry Krone, 
Acting Registrar-General. His Honor the County 
Court Judge overruled these objections and gave a 
verdict for the amoant claimed with costs and from 
this judgment the defendant appealed. 

Mr. Hood with him Mr, Bryant for the appellant. 
There was no pioof that the Company had been 
duly registered : the only proof put in was a notice 
of incorporation in the Govemynent Gazette purporting 
to be signed by the Acting Registrar- General. The 
Court will not take judicial notice of the signature of 
an Acting Registrar-General. Section 16 ot the 
Companies' Statute provides that such notices shall 
be signed by the Registrar-General and as that section 
was passed to facilitate proof it must be strictly 
complied with. The Evidence Statute 1864 sec. 54 
enacts that the Court will take judicial notice of tlie 
Assistant Registrar-General and the Real Property 
Statute 1864, sec. 215 deals with a Deputy Registrar 
General but an Acting Registrar-General is not 
provided for. The Court will not take judicial notice 
of the signature of the Deputy Registrar-General 
Teayuev. Farrell 6 V.L.R. (L) 480. The payment 
of money into Court on account of the calls only 
admits the indebtedness for calls but does not admit 
any further liability or the defendants right to dispute 
the registration of the Company : Harper v. Davis^ 
19 Q.B.D. 110 Hobson v. StoyieJiam 18 V.L.R. 788 
Kelly V. Shire of Oakleigh 9 A.L.T. 56 and O'HaraJv. 
Rochford 11 V.L.R. lOO. There was no contract 
between the defendant and tlie Company, the only con- 
tract being between the defendant and the promoters, 
and that would not be binding as between the defen- 
dant and the Company and there is no evidence of any 
I fresh contract. 

Mr, Isaxics with him 3Ir. Irvine for the respondants 
; Company. 

i There is provision in the Registration of BirtJia etc, 
j Statute 1865 for the appointment of a person to act 
I in the place of the Registrar-General and his 
I signature as Acting Registrar-General is sufficient : 
he signs the registration as acting in the capacity of 
Registrar-General and his signature and appointment 
must 1)0 admitted till the contrary is proved : the 
fact that a doctor has acted as a health officer in a 
certain district is primd facie evidence that he was at 
the time health officer of the district, Reg. v. Hare 
pxpart4i Nenyi}ort^ 13 V.L.R. 818. Defendant is 
a shareholder of the Company and has paid calls and 
lias kept the shares ; he cannot blow hot and cold and 
now deny that there was any contract between him 
and the company; the learned judge below has found 
as a matter of fact that £125 was paid for premiums 
and the Court will not go behind that finding. 
I Mr. Bryant in reply. 

; lliginbotham^ C. J.^ — This action was brought to 
I recover an instalment of ^a premium on each of 500 



Vol. xt. 



THE AUSTRALIAN LAW TIMES 



NOTES OP CASES 
12th Oct., 1880. 



65 



shares in the plaintiff company of which tlie defendant 
was alleged to be thp holder, and L25() of two calls on 
eacli of the shares. The defendant relied on two 
grounds of defence. The first was that th*^ company 
was not incorporated. If that defence was established 
it would be a clear answer to the action. The plaintiffs 
tendered in proof of the incorporation of. the company 
a Gazette notice dated the 26 th March 1888, and which 
purported to be a certificate that the plaintiff company 
hiid been on that day registered by the subscriber, 
Henry Krone, Acting Registrar -General. If that 
document constituted evidence that the Begistrar- 
Cieneral had signed the certiHcate, it will be con- 
clusive evidence not only of the incorporation 
of the company, but thst all the requisites in refer- 
ence to the registration of the company had been com- 
plied with. It was the duty of the Registrar-General 
to register the memorandum of the articles of associa- 
tion and to give a notification of that fact in the 
(rovermne-nt Gazette, The notiiication that was given 
in this case was objected to under the 1 6th section of the 
Cornpaniets^ Statute 18G4, and the 54th section of the 
Evideiice Statute, on the ground that it did not pur- 
port to be signed by the officer required by the statute 
to sign it, namely, the Registrar- General, but it pur- 
ported to l>e signed by '* Henry Krone, Acting 
Registrar-General." It was contended, on the authority 
of a case decided some time ago, where it was held that 
the court could not admit a document signed by the 
** Deputy Registrar-General," that a document pur- 
porting to be signed by the " Acting Registrar- General" 
was not admissible. We do not think that that 
position could be supported. Where a person who 
appears to discharge a public duty does an act 
apparently in the discharge of that duty, and affixes his 
signature to the documents, it will be assumed that he 
tills the position which entitles him to discharge that 
duty. The Registrar-General had the duty imposed upon 
him by law of giving this certificate, and the certificate 
that had been given in evidence in this case would be 
conclusive but for the fact that the word ** Acting" 
was prefixed to the words* " Registrar- General" in his 
signature. We think that the word ** Acting" did not 
affect the validity of the certificate. It merely indi- 
cated that for some reason the Registrar-General had for 
the time ceased to perform his duties, and that Henry 
Krone was for the time acting as Registrar- General, 
and discharged the duties of the office. We therefore 
think that the objection to the certificate of incorpora- 
tion has not been established. The second objection 
was that there was no contract between the plaintiff 
company and the defendant. The evidence on that 
point shortly was that the defendant applied for the 
shares to brokers on the 15th March, 1888, and he 
received notice of allotment on the lI)th,March. The 
Company was not incorporated till the 22nd March 
and it is true any dealings between the defendant and 
the promoters of the Company prior to registration 
would not constitute an agreement binding on the 
defendant as l)etween himself and the Company. Be- 
fore the Company was incorporated and when the 
defendant applied for shares he made the application 



in a form relating to the terms of the prospectus of the 
promoters and one of these terms was that the shares 
offered by the promoters were to be offered at 10s. pre- 
mium and the amounts payable on shares and premium 
were payable at certain times specified in the pros- 
pectus, those times so far as related to the premium 
being times to arrive after the incorporation of the 
Company. When the Company was incorporated the 
defelidant proceeded to make payments, he paid LI 25 
a month after the incorporation of the Company and 
another sum of LI 25 on the 22nd of May. This last 
payment of LI 25 was found by the learned judge to 
have been paid on account of premium and that find- 
ing is abundantly established by the form of the receipt 
" lieceived .... LI 25 being live shillings per 
" share the first instalment of ten shillings ppr share 
^'premium on 500 shares . ..." Although it is so 
alleged the defendant cannot be heard to say he did not 
know what he paid for. Those acts of the defendant, 
after incorporation of the Company, deliberately done 
with full knowledge of the facts and in fulfilment of his 
promises to the promoters are strong evidence that he 
carried out his intention of making a binding contract 
between himself and the directors and that he became 
and still is a shareholder ; he still maintains and asserts 
his rifi[hts as a shareholder but resists compliance with 
one of the tf^rms of his registration, viz,/ — to take 500 
shares on payment of a premium. We think that on 
all the grounds of appeal the defendant has failed and 
that the judgment below should be affirmed and the 
appeal dismissed with costs. 

Uolroyd J, I only wish to add a word in reference 
to the signature of Henry Krone as Acting Registrar, 
General. There is a statutory provision that in case of 
the illness or unavoidable absence of the Registrar- 
General, some one should be appointed to act as Re- 
gistrar-General in his place. Seeing that Mr. Krone 
assumes to act as Registrar-General and it is not proved 
that he was not lawfully appointed or that he had 
taken on himself a duty which he was not duly 
authorised to perform, the presumption arises 
that he was duly acting as Registrar-General. 
If so, he came within the meaning of the words 
Registrar General in the 54th section of the Evidence 
Stattfie, He was Registrar-General ;^*o hoc vice^ and 
judicial notice should betaken of his signature. 

Kerferdy J, I concur and have nothing to add to 
what has already been said by the Court. 

Appeal dismissed with costs. 

Solicitors for appellant, Woolcott and Baker ; soli- 
citors for respondent Braham and Pirani. 



(Befor^ A'Beckett, J.) 



Re the Percjy Land Co., Ltd. 

19th Sept. 

Company — Rectification of Register — Issiies — Motion 
Action. TJie Court imll not, on motion, decide 
issues which are jyroperly the subject of an actio7i.w 
Motion on behalf of F. B.Bryant to have the regkl^ 
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^' members of the ahove Company rectilied l>y remov- 
ing the name of the applicant tlierefrom as the holder 
of 100 shares therein on the ground of misrepresenta- 
tion, and omission of material facts from the prospec- 
tus, whereliy tlie applicant was induced to become a 
holder of the siiid shares. 

Hayes appeared in support. 

J food, on behalf of the Company, took a pre- 
liminary objection : Tlie Court could not conveniently 
decide the issues raised, by the affidavits in this applica- 
tion in an ordinary motion like the present. The 
applicant should proceed by action. The observations 
of Kay, J, are to that effect in the case of Be tlie 
British Burtnah Lead Co, Ltd. (56 L.T. 815). The 
motion sliould be dismissed, costs to be cost in the 
cause. [Per curiam. The costs could not be made 
costs in the cause as there is no cause at present.] 

Hayes : The matter can be disposed of on affida- 
vit. Even assuming that it cannot be, the Court can 
direct an issue. There is no necessity for an acti(m. 

His Honor ordered that the motion should be ad- 
journed until further order to admit of the applicant 
bringing an action ; the defendant in the meanwhile 
not to enforce the payment of any calls ; the plaintiff 
to bring the action within 14 days ; costs of the 
motion to stand over until further order or until 
judgment. Liberty to apply. 

Solicitors : — For applicant, Fay ; for Company, 
Cl€verdo7i, We^deyjk Bole, 



SUPREME COURT SITTINGS. 



(Before Hodges, J.,) 



Stoddart v. Wood. 



6 th Auinist. 



Contract for the sale of land — Certificate of Title in 
veivdor's own name. 

One of the conditions in a contract for Hie sale of land 
was to the following effect : — " The certificate of title 
^*to the property sold shall be produced to and a 
" copy thereof may In made by tlie purchaser dkc." 
Held, tJiat the expression " certificate of title " meant 
a certificate in the vendor* s oum name. 

Action by John Stoddart against John Thomas 
Wood. The plaintiff claimed to have a contract for 
the sale of land rescinded and damage caused by the 
defendant's breach of contract. The contract was 
dated the 10th July 1888, and contained, amongst 
others, the following conditions : — (1) The purchaser 
shall pay a deposit in cash of L714 18s 6d. on the 
total amount of his purchase money, that is say, 
L200 on signing the contract, and L514 18s. 6d. in 
14 days and also then give his promissory notes for 
the residue in equal amounts at 6, 12, and 18 months 
with interest at 6 per cent, per annum ; (5) The 
certificate of title to the property sold shall be pro- 
duced to, and a copy thereof may be made by the 
purchaser or his solicitors on application in that 



behalf |to the vendor or fhis solicitor, and the pur- 
chaser shall within 14 days from the date hereof 
deliver to the vendor or his solicitor a s^at«ment in 
writing of all objections or requisitions (if any) to or 
on the title or concerning any matter appearing on 
the particulars or conditions. All objections or re- 
quisitions not included in such statement to be 
delivered within the time aforesaid shall l>e deemed 
absolutely waived by the purchaser and the pur- 
chaser shall be considered as having accepted title ; 
(8) If the purchaser shall fail to comply with the 
above conditions or shall not pay the whole of the 
deposit aforesaid or shall not give the promissory 
notes aforesaid. his deposit money . . . 

shall be forfeited to the vendor who shall be at liberty 
without notice t'^ rescind the contract and to resell 
the property. The plaintiff paid the deposit of L2rK) 
on the date of the contract, namely, 10th July 1888, 
on the same day, plaintiffs solicitor wrote to defen- 
dant's agent asking for inspection of t^e defendant's 
title, an appointment was made and on the 12th 
plaintiff's solicitor duly attended ; bat the only title 
produced for his inspection was a certificate in the 
name of one Richard Cooper. Thereupon plaintiff's 
solicitor wrote to the defendant to the effect that 
he required production of |a certificate in the defend- 
ant's own name. A meeting was held on the 26th 
July, at which, however, no satisfactory arrangement 
was entered into ; on the 8th August plaintiff's 
solicitor received a letter dated the 7th August, 1888, 
which came from defendants solicitor and was to the 
effect, that, the defendant had decided to cancel the 
contract and forfeit the deposit because the plaintiff 
had failed " to complete the matter according to the 
time agreed." The writ in the action was issued on 
the 29th August, 1888. 

Topp, for the plaintiff, contended that the defend- 
ant was in default as he did not comply with con- 
dition 5 ; he should have produced a title in his own 
name ; conditions 1 and 5 should be read together ; 
the period of 14 days was mentioned in each evidently 
in order that the title should be produced before 
payment of the 2nd instalment. 

Hood (Skinner, with him), contended that the 
certificate need not, necessarily, be in owner's name. 
Johnstone v. Milling, (16 Q.B.D. 460) cited.' 

His Honoe : — The present action is brought to 
recover damages by reason of the defendant's breach 
of contract. The first breach complained of is 
the fact that he had no title to the land sold. 
The 5th condition says "A certificate of title 
''to the property sold shall be produced to and 
'* a copy thereof may be made by the purchaser 
'\or his solicitors on application in that behalf 
''to the vendor or his solicitors and the pur- 

'' chaser shall " Does that mean 

that the certificate must be in the vendor's name, or in 
any other person's name 1 If the certificate need not 
l)e in vendor's name, the latter part of the condition 
seems to be unmeaning, as there would be little use in 
asking a purchaser to make requisitions on another's 
title. I can apply the test in another way. Suppose 
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the term " certificate" struck out and " conveyance" 
substituted ; the condition would not he satinlied by 
producing a conveyance to some other person tlian the 
vendor, and the purchaser could not make requisitions 
upon that. In my opinion this clause is substituted 
for the clause as to the delivery of an abstract. And 
as the abstract issued shows a title in the vendor, so 
the certificate should show a title in the vendor. 1 
think theretore that the words mean a certificate of 
title in the vendor's name. Even if that were not so, 
in this case in my opinion it was the duty of the 
vendor within a reasonable time to produce some title 
in himself ; up to the 24th July he had produced no 
title whatever. On the 26th July a meeting was held 
and at that meeting the plaintiff's adviser expressed 
his willingness that his client should take the place of 
the defendant in the purchase from Cooper and that 
the difference in price should he paid by his client, and 
his client was willing to carry out such an arrange- 
ment. An appointment was made for the 2nd 
August which defendant did not keep. He bad 
visited his solicitor who had advised him to rescind 
and forfeit the deposit, lie had no power to do so as 
he had not performed his own part of the contract. 
Judgment for the plnintiff with costs. 

Solicitor for plaintiff, F, S, Stephen, Junior ; for 
defendant, Skinner, 



(Before Hodges, J.) 



Haslett v. Lynch. 

14, 16 August. 

Will — Codicil — Construction — " right heirs" — next of 
kin— ' Intestates Act 1864." 

By his mil dated 2nd April 1860 a testator devised 
certain real estate in a certain manner toith remainder 
to his ^* right heirs,'' By a codicil' dated llth Feb. 
1869, he dfivised certain other real estate in a similar 
manner with remainder also to his " right heirs." 
held tliat the words ^^ right heirs" in the codicil 
pointed to the same person as the same nnrrds occur- 
ring in the will that is to the " heir at law" and not 
the ''next of kin." 

Originating summons adjourned into court. 

The plaintiffs were Margaret Haslett, Michael 
Joseph Lynch and Mary Ann Quinlan and the 
defendants were William Francis Lynch, Francis Quin- 
lan and Houston (administrator of Catherine Houston) 
the summons was taken out for the purpose of obtaining 
a declaration as to the persons who, according to the 
true construction of the will and codicil of one 
Michael Lynch deceased dated respectively the 2nd 
April 1860 and the 17th February 1869 were the 
"right heirs" of the said Michael Lynch. At his 
death the testator left surviving him all his children, 
namely, Margaret Haslett, (ne^ Lynch), Michael 
Joseph Lynch, Mary Ann Quinlan (nee Lynch), Wil- 
liam Francis Lynch and Catherine Houston (nee 
Lynch), since deceased. By his will he made various 



dispositions of his property, which it is not material 
tc this report to state ; but by his codicil he appointed 
William Francis Lynch and Francis Quinlan executors 
and trustees, and after certain immaterial devises and 
bequests, he devised a piece of land known as ** Vine 
Farm" to. his trustees, to such uses and upon such 
trusts and subject to such powers provisions and 
declarations in favour of his daughter Margaret 
Lynch and her child or children as should correspond 
with and be similar to the uses trusts, etc., limited, 
and expressed by his will respecting certain property 
in Flinders Street in favour of his daughter Mary 
Anne and her child or children and with a corres- 
ponding remainder over, in default of issue in favour 
of testator's right heirs. On reference to the will it 
appeared that the testator had devised the above 
mentioned property in Flinders Street to trustees upon 
trust to permit his daughter Mary Ann to use etc., 
the said premises during her life .... and from 
and after her death upon trust for the child of his 
said daughter and the heirs of his or her body, if 
there should be only one, and if there should be more 
than one, upon trust for the children of his said 
daughter and the heirs of their respective bodies in 

equal shares as tenants in common 

and in default of issue upon trust for the testator's 
right heirs for ever. The circumstances which ren- 
dered it necessary to apply to thecourt for thesolution 
of the question stated at the head of this statement 
arose in the following manner : — No power of sale was 
given to the trustees by the testator, and Margaret 
Haslett being desirous of selling the above-mentioned 
" Vine Farm" was consequently compelled to present 
a petition to the court under the filth part of the 
" Real Property StattUe" for the purpose of obtaining 
an order for sale ; Margaret Haslett was childless, and, 
as by the 95th section of the * BecU Property Statute" 
it is necessary that all persons in existence having any 
beneficial estate or interest under or by virtue of the 
j settlement should consent to the petition for sale, 
^ it consequently became necessary to determine who 
were the "right heirs" of the testator, that is, 
whether by those words the testator designated his next 
of kin or his heir-at law. It is to be observed that 
the " Intestates Act " came into operation on the 
18th July 1864, that the will was dated 2nd April 
1860 and the codicil 17th February 1869; the 
testator died on the 25tli October 1871, his eldest son 
and heir-at-law being the defendant William Francis 
Lynch. 

Neighbour, for the plaintiff, stated the facts. The 
expression " right heirs " was equivalent to next of 
kin. *• Vine Farm " was devised by the codicil ; the 
''Intestates Act" w&s passed before the execution of 
the codicil ; that act altered the law of succession in 
Victoria. He referred to Be Goodman's Trusts 6 
V.L.R. (E) 181. 

Weigally for the defendant John Houston ; — Hous- 
ton's interest is the same as that of the plaintiffs. 
The testator's meaning was that the i)roperty on his 
death should go as on an intestacy. The term 
* heirs " does not always mean heirs in the strict 
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sense/ Jarman on Wills (4th VA.) ii. 79, 80, 81. 

Andersmiy for William Francis I^ynch in his 
capacity as heir-at-law ; — (1) The law of succession 
when land has been devised by a will has not been 
altered by " The IntestcUes Act" (2) Even assuming 
that the ** Intestates Act" does affect devised property, 
the heir-at-law would take as persona destgnata. The 
first proposition is proved by the preamble to the 
** Intestates Act*' and by section 4. Moreover, the 
will was executed before the passing of the Act and 
the codicil directly refers to the will. Where a 
testator in a will which is regulated by the old law 
refers to a specific subject of bequest, he is considered 
as pointing to the state of facts in existence while 
he is penning the instrument and not at the time of 
his decease. 

As to the meaning of the expression ** right heir*; ;" 
Be Dixon ;4 P.D. 81) ; Garlaiid v. Bei^erley (9 CD. 
213, 220), ''Real Property Statute.'' sections 6, 7 
referred to. 

Biggins (with him Larimer) appeared for the 
trustees. 

His Honor, — As this case has been very ably pre- 
sented to me and as I think all the authorities have 
been cited I need not reserve any further consideration 
of it. The will was made before the passing of the 
'* Intestates Act " and the codicil was made after that 
event ; I have to determine the meaning of the words 
" right heirs " occurring in the codicil The same words 
occur also in the will. It is admitted that in the will 
the words in question point to the ** heir-at-law ;" and 
if the codicil had been made before the above mentioned 
act the meaning to be attributed to the words as they 
occur in the codicil would be the same as the meaning 
attributed to them in the will. The question, then, 
is whether I am to give to the words in the codicil a 
different meaning from the meaning given to them in 
the will, because the codicil has been made after the 
passing of the above mentioned act. In my 0])inion, 
determining in the meaning to l)e attributed to the 
words of any person I must consider the whole of the 
language of that person and I must give the 
same meaning to the same words wherever they 
occur in either of the two document?, and I 
feel no doubt that when the testator uses the 
words "right heirs" in the codicil he meant pre- 
cisely the same persons as when he said ** right 
heirs" in the will. It was urged by Mr. 
Neighbour on the authority of Be Goodman's 
Trusts y that the words should l)e construed in the 
codicil so that " the remainder " should go beneficially 
as real estate undisposed of should go, that is, to the 
next of kin. In the will, however, in that case the 
words were used by a person in an instrument which 
came into existence after the passing of the Act. It 
seems to me however, that this case is governed by Gar- 
land V.Beverley, In Garland v. Beverley the testator 
devised gavelkind lands for lives with remainder to 
his" right heirs," somewhat similar language heiug 
used in the will as in the present case. Tlie argument 
rged here was used there viz. ; that the words ** right 
heirs " must mean the person to whom the property 



would go on an intestacy. In that case the pro- 
per rty, if that Interpretation had been put on the will, 
would have gone to the four sons ; but the Court held 
that these words *• right heirs " have a meaning and 
that the words meant according to the law of England 
" the heirs at common law ;" and that although the 
land was gavel kind land which would not pass to the 
" heirs at common law " in case of an intestacy, still 
the land went under the devise to the ** heir at com- 
mon law." The Court treated the will as disposing of 
the property, and not as if there was an intestacy and 
were of opinion that the ' devise passed the property 
to the heir at law, although if these words had been 
omitted the property would have gone generally to tlie 
next of kin. If I, therefore, acceded to the argument 
put forward I should be giving no meaning to tiie 
words in the codicil, and I should l>e saving that the 
interpretation to be placed on the words in the 
codicil was to be different from the interpretation 
to be placed on the same words in the 
will. I, accordingly, decide that the words " right 
heirs " in the codicil mean '* heir at law " and not 
** next of kin ;" cost of all parties to \ye paid out of 
the general estate. 

Solicitors — Lynch McDonald Stillman is Keep^ and 
C. E. Toi'ellf and Smith, Emmertan & Johnson. 



(Hodges, J.) 



Rb Thomas Walker. 



22nd August. 

'* Insolvency Statute, 187 1" section 37, subsection F, 
section 45 — technical objection — Computation of 
titne. 

A '* seizure*' took place ofi the 1st August, and a 
petition vxis presented on tlie I3th Av<rust, ^* ITo 
" €u:t of insolvency " wnder subsection V uf section 37 
uxis conwiitted inasmuch cu tlie petition had not been 
presented ^"^ imthin 12 days" from the " seizure." 
Such an objection is 7iot a technical one. 

Motion to make absolute an order nisi obtained for 
the sequestration of the estate of Thomas Walker. 
Objection was taken to the application on the ground 
that the order nisi, on its face, did not show that an 
"act of insolvency " had l)een committed. The **act 
of insolvency " alleged was that specified by section 37 
subsection 6 of the ** hisolvency Statute " ; it appeared 
from the terms of the order nisi that a " seizure " 
had taken place on the 1st August and that the 
petition had been presented on the 18th of the same 
month. Notice of objections, on other grounds, had 
been filed, but owing to the views entertained by the 
Court in reference to the objection appearing on the 
face of the proceedings, it was deemed unne-'essary to 
consider them. 

Wool/, appeared in su|»])ort of the oi-der nisi. 

Irvine, on behalf of the respondent ; — No act of 
insolvency s.ich as is contemplated by subsection V of 
section 37 has been committed as the petition has not 
bejBii presented within 1 2 days from the seizure. As 
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regards the meaning to be attached to the phrase 

•* within days" see; — Glansirhgtmiv, Rawlins^ 

(3 Eiist 407; Migotti v, Colville, {i C.IM). 233) 
E, V. O'Brieii, (6 V.L.R. 429.) 

Woolf^ in reply ; — The objection taken is technical 
only and section 45 applies. 

His Honor : — This is an application to make abso- 
lute an order nm, and a preliminary objection is 
taken, that no act of insolvency is disclosed on the 
face of the order. This objection is based on subsection 
5 of section 37 of the " Insolvency Statute" that sub- 
section provides that an ** Act of Insolvency" shall be 
committed when execution issued against the debtor 
on any legal process for the purpose of obtaining pay- 
ment of not less than L50 has been levied by seizure ; 

provided a petition for sequestration be 

presented within 12 days from the seizure. It is to be 
noted that the petition must be presented within 12 
days from seizure, not within 1 2 days from the day of 
seizure. The seizure was made on the 1st and the 
petition presented on the 13th. This according to 
the cases is within 12 days after the day of seizure but 
not within 12 days from the seizure, and as the petition 
is not presented within 12 days from the seizure 
there is no act of insolvency. The next question is one 
of costs, I will not grant costs, and for this reason. 
A notice has been tiled stating an objection to the 
order nisi being made absolute. Although I do not 
now decide if the facts stated in that notice are well 
founded or without foundation, still, they are, of 
an extraordinary character. In addition the persons 
giving that notice might have included in it the 
objection on which the order is discharged. The 
petitioner in question, naturally, expects that the only 
objections he came to meet would be the objections on 
the notice. I cannot think, accordingly, that I ought 
to grant coats. If the matter stated in the notice be 
true, the respondent can be amply compensated in 
some other way. 

Solicitors for petitioner, Woolfaxi^ Ue$ir4e ; for re- 
spondent,! ZamrocA; and Broum, 



(Hodges, J.) 



In thk Estate of Janet McMillan. 

22nd August. 

" Adm%ni$tration Act'* 1872 (No 427; Sec. 28— 
Administration bond — Breach — Nonfiling three 
monM aecotmt — Assignment, 
The word ** may " occurring in the 28*A Section of the 
'* Administration Act 1 872 '' is not mandatory. 7 he 
mere fact of the non filing of the three months 
account is not per se, sufficient to induce the Court 
to exercise the power conferred upon it by[ the 
section. 

Motion, on behalf of James Silas McMillan, one of 
the l)eneficiaries under the will of Janet McMillan, 
deceased, for an order that the bond entered Into by 
Duncan McMillan, the administrator de bonis non of 
Janet McMillan and the National Insurance Company 



Limited, be assigned to (fames Silas McMillan for the 
purpose of putting the same in suit pursuance to sec- 
tion 28 of the ^^Administration Act J' 

Janet McMillan died on the 3rd. November 1884, 
having by her last will dated the 5th. May 1884 de- 
vised and bequeathed all her real and personal estate 
to her husband, Peter McMillan, for life with remainder 
to the children of whom the applicant was one. Probate 
of the will was duly granted to Peter McMillan ; he, 
however, died intestate on the 3rd. Feb. 1886, without 
having fully administered the trusts of the will. On 
the 15th. April, 1886, letters of administration de 
bonis 7ion were granted to Duncan McMillan, another 
son of the testatrix ; on the 18th. August 1886 the 
above-mentioned bond was entered into. In Novem- 
ber 1887 Duncan McMillan, in his capacity of ad- 
ministrator, caused to be sold portion of the real 
estate devised by the will for the sum of £10,800. 
This money, less necessary deductions, was entrusted 
by Duncan McMillan to F. J. Bradly, a solicitor, 
who subsequently disappeared without giving an 
account of the money. It was further stated that no 
inventory of the goods etc., of Janet McMillan had 
been filed by the administrator. 

Hay€s^ in support, stated the facts. He cited 
Sandrey v. Michell (3 B and S. 405); Re Dean 
(11 V.L.R. 761). 

Wetgally to oppose ; cited Me Butlers (9 A.L.T. 49). 

His Honor : — This is an application by the persons 
interested in the estate of Janet McMillan to have 
the administration bond assigned under section 28 
of the " Administration Act, 1872." By that section 
the court may on application and on being satisfied 
that the condition of a bond has been broken order 
the registrar to assign the same kc 

The decision of his honor Mr. Justice Molebworth, 
in the case of **/n re 2)6an " reported (II V.L.B. 
761) shows that the word "may "is discretionary 
and that the mere fact that there has been a breach 
will not necessarily give the applicant an absolute 
legal right to have the land assigned. The only 
breach that I am satisfied has been committed is the 
breach as to the filing of the accounts, I do not 
think that breach alone without any other reason 
is sufficient to justify me in granting the application. 
It would be if the other facts showed that these 
accounts were not filed with the view of concealing 
any breach of trust or if application had been made 
to the administrator and he had not then filed his 
accounts ; but I do not think that the mere fact that 
he has not filed his accounts is sufficient to justify 
the court in acting under section 28. I do not 
mean to decide that before the application had been 
made there must have been an administration spit, or 
a decision of the court that there has been a breach, 
I only mean to decide that the court ought to be 
satisfied that there has been a breach and that the 
beneficiaries are or that they may be injured by that 
breach. I dismiss the application, without prejudice 
to any application that may be made on amended 
materials which may go to show that there h^s been 
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a breach in a substantial respect ; costs against the 
applicants. 

Solicitors : Crisp <fc Cameron^ and Malleson, 
England y dk Stewart. 



IN CHAMBERS 



(Before Williams J.) 



Dowdy v. Benjamin. 



21st Oct. 



(Before Williams J.) 



Sander v. Sundbrcombe. 



22nd Oct. 



Rules of Supreiiie Court ISSi, Order XVI r, 4(1 — 
This r^ile is not applicable to actio^is brought to re- 
. cover damages Jor breach of covenants for title iii 
conveyances of land. 

Application under Order XVI r. 46 on behalf of 
the plaintiff for the appointment of M. Benjamin the 
son of the defendant, who was dead, to represent his 
estate for the purposes of the action. , 

The plaintiff brought an action against B. Benjamin 
to recover damages for breach of covenants for title in 
a conveyance of land. 

The defendant was a person of unsound mind and 
his son Mark Benjamin was appointed his guardian 
ad litem. After the pleadings were closed and the 
case set down for trial the defendant died, leaving a 
will whereby he appointed his son Mark Benjamin his 
executor ; but no steps had been taken to obtiiin pro- 
bate of the will, though some months had elaps('d 
since the defendant's death. 

Mr, Cussen in support. Plaintiff is entitled to an 
oixler directing M. Benjamin to be appointed to 
represent the estate of the deceased defendant for the 
purposes of the action, or in the alternative the 
plaintiff should be allowed to proceed without anyone 
being appointed ; a note being made of M. Benjamin's 
objection to being appointed. The case of Moore v. 
Morris f L.R. 13 Eq. 140, is distinguishable from this 
as there the application was to dispense with a 
representative altogether. 

His Honor. Does not that case point to this, that 
the Rule is only applicable where the application is 
made in the interest of the estate ? 

Mr. Cussen. No, the words of the Rule are very 
wide and apply to all cases. Reference was made to 
CoUis v. Hector, L.R. 19 Eq. 334 and to DanielFs Ch. 
Practice. 

Mr. Irvine to oppose. This Rule is not applicable 
to cases of this kind. It is taken from the old 
Chancery Procedure Act, 15 and 16 Vict., c. 86, s. 44, 
and is limited to suits for administration and trusts 
and relates to friendly actions of that description 
refers to Moore v. Morris, (ubi supra) per Roaiilly 
M. R. [Here counsel was stopped.] 

His Honor said. I agree with the contention of 
Mr. Irvine I do not think that this Rule applies to 
cases of this description. Application dismissed 
with L3 3s. costs. I certify for counsel. 

Solicitors for plaintiff, for 

M. Benjamin, A. M. Williams. 



Rules oj Supreme Court 1884, Order XXIV r. 2 — 
Application for leave to deliver a further defence 
after reply delivered should he made on summwis 
supported by affidavit as to tJie truth of the matter 
sought to be pleaded and also cm to when it arose. 

Application on behalf of the defendant under 
Order XXIV r. 2 for le^ive to deliver a further 
defence. The application was made ex parte, and 
after the delivery of the reply. 

His Honor. Under the Common Law Procedure 
Statute^ the practice was to make applications of this 
nature by summons supported by an affidavit as to the 
truth of the matter sought to be pleaded and also as 
to when it arose. I think that procedure should still be 
adopted. The application must be made by summons 
unless the consent of the other side can be obtained. 

Solicitors for the defendant, McCutcheon <fc Bruce 



I •ROB ATE JURISDICTION. 



(Before Hodges J.) 



In the Will of John Brown, Bkckased. 

Aug. 2Srd, Sept. 26th. 

Practice Probate — Signature of testator in attesiaiion 

clause — Affidavit of witnesses. 

A testator signed his will in the attestation clause ; one 

of tlie witnesses made an affidavit to tlie effect tliat 

the testator believed, that, in doing so, fie was signing 

it: tlie correct place. 

Held tliat tlie affidavit should be made, uiiless tJiere was 

some special reason^ by both the witnesses, and that 

all the facts connected tvith the signing of the will by 

tlie testator sliould be staXed and 7wt tJie inference 

drawn by the tvitnesses from those Jacts, 

Motion for probate of the will of John Brown 

deceased. The attestation clause of the will ran ns 

follows : " Signed by the said John Brown and by 

*' him declared to be his last will and testament in the 

" presence of us present at the same time who in his 

" presence at his request and in the presence of each 

^^ other have hereunto subscribed our names as 

" witnesses." It appeared that the words ** John 

Brown " in the attestation clause had been written by 

the testator ; the will was, otherwise, not executed by 

the testator. An affidavit was made by one of the 

attesting witnesses of which the material paragraph 

was as follows : — " (2) The said testator signed his 

" name in the attestation clause he being informed and 

" believing that it was the correct place for his sig- 

" nature." 

Morrison, in support, stated the facts. He referred 

to section 8 of the " Wills Act,'' and cited In tits W\ll 

of McGregor (6 A.L.T. 17): In Olih AKiLiMQ^rdon 

Digitized by' 
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(10 V.L.R. (I.P.M.) 24) : In the Will of Coleman (4 
V.L.R. (I.P.M.) 22.) 

His Honor: — One of the witnesses states in his 
affidavit that " the said testator signed his name in 
*the attestation clause he being informed and 
** believing that it was the correct place for his 
'' signature/' By the 8th section of the " Wilh Act " 
it is provided that no will should be affected by the 
circumstance that tlie signature of the testator is 
placed 'among the words of the attestation clause; 
but although the section provides that the will shall 
not be deemed invalid because the signature is there, 
still the court is to be satisfied that the tostator in- 
tented to give effect by such signature to the 
writing signed as his will and the court ought not to 
besatislied that such was his intention unless the proper 
evidence is produced to prove that fact. The court is 
not to accept other people's inference but must, itself, 
l»e in possession of the facts from which other people 
draw that inference. The best evidence that can 
reasonably be got of these facts should be laid before 
the court, and, accordingly, the affidavit should be 
made by both the attesting witnesses unless there is 
some special reason for dispensing with it. This view 
is borne out by a decision of Molesworth J., In the 
Will of Colevian. In that case the testator signed in 
the attestation clause, and when the application was 
made Molesworth J. considered that the affidavit of 
one of the attesting witnesses was insufficient. This 
decision "/n tJie Will of Gordon " was to the same 
effect, .where, also, he said '* I must have a further 
" affidavit to show how the witnesses arrived at the 
" conclusion that the signature was put in the attes- 
**tation clause by way of signing the will." 

^ [The application was subsequently made to 
a'Beckett J., on the required materials, and granted.] 
Proctors, Sabelberg d: Little, 

(Before A'Beckett, J.) 



Robertson v. Fox. 



Sept. 20 26 

Originating summons — Will— -Construction, 

A testator died Iiaving duly executed a vnll and a 

codicil ; by the codicil it ujos provided €U follows : 

** / <dso will and decree that the business of the farm 
''be carried on a^ usiuil until my youngest dai^ghter, 
'* Cha/rlotte Lowiy, attains the age of 18 years, and 
'i^^ P^pfi^\ if^^Vy lo be paid to my executors to be 
" deposited in a bank until my daughter Charlotte 
*' attains the age of 18 years, and then all my real. 
" and personal estate to be sold and divided as here- 
'* inbefore mentioned ; tlie profits, if wny, to be 
''divided between my aforesaid daughters Annie, 
''Minnie, Elizabeth, and Charlotte Lourry. Also, 
I* shouM any of my four daughters named above 
"mxvrry and die without issue one half of hers or 
"their portion to be divided between the survivors and 
** the other lialf between my gra/nd daughters Annie 
" a/nd Jane for their sole use and benefit and in the 



" case of the death of one the said sum to be paid to 
" the survivor,*^ 

Held, thcU 7LO one oj the testator's daughters was en- 
titled to receive her share in tJie residue until the day 
on which tlie testator^ s daughter^ Charlotte, would, 
ij living, attain tlie ag^ of 18 years. 

Originating summons tnken out by James Robert' 
son and Thomas Hussey, executors of the will and 
codicil of James Hamilton Lowry deceased against 
Annie Fox {nee Lowry) a daughter of the testator to 
obtain the opinion of the Oourt on a question of con- 
struction arising in the will and codicil of the 
testator. 

[The question to be decided is stated in the judg- 
ment.] 

Andersan appeared for the executors. 

Irvine, for respondent, cited Buhb v. Padtmck. 
(13 C. D. 517). 

Cwr. adv. vult. 

His Honor : — An originating summons has been 
taken out to obtain the opinion of the Oourt on a 
question of construction arising on the will of John 
Hamilton Lowry. The codicil to the will contains 
the following provision : — " I also will and decree that 
the business of the farm be carried on as usual until 
my youngest daughter Charlotte Lowry, attains the 
age of 18 years, and all profits, if any, be paid to my 
executors to be deposited in a bank until my daughter 
Charlotte attains the age of 18 years, and then all my 
real and personal estate to be sold and divided as here- 
inbefore mentioned ; the profits, if any, to be divided 
between my aforesaid daughters, Annie, Minnie, 
Elizabeth, and Charlotte Lowry. Also, should any 
of my four daughters named above marry and die 
without issue one half of hers or their portion be 
divided between the survivors, and the other half 
between my granddaughters Annie and Jane for their 
sole use and benefit, and in the case of the death of 
one of them the said sum to be paid to the survivor." 
The question is, what interests do the daughters take, 
and can the executors pay over a daughter's share on 
her coming of age without waiting until Charlotte 
attains the age of 18 1 This case has to be dealt with 
on its own peculiar language. I have looked to see 
what the testator meant, unaided by light from 
decided cases, and his intention seems to me suffi- 
ciently apparent. In his will he had bequeathed 
legacies which were given over in the event of the 
legatee dying before ** the final execution of his will," 
by which I think he meant the actual distribution of 
his estate. So in the codicil, I think in referring to 
death and survivorship of legatees he is referring to 
the distribution of his estate, which he thereby defers 
until his daughter Charlotte attains the age of 18 
years. Until that period no daughter acquires an 
absolute interest. By reason of the testator's debts 
and other circumstances of the estate the executors 
were obliged to sell at an earlier date, and the estate 
is in fact realised though Charlotte is not yet 15. 
The testator doubtless fixed the period of distribution 
having regard to the desirability of postponing safe^ 
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and not from any desire that the legatees should wait 
for their shares until Charlotte attained 18 ; but the 
period of distribution having been distinctly defined 
and riglits having been made dependent upon legate('s 
surviving it, the Court is not at liberty to anticipate 
the jjeriod because the desire which led liim to post- 
pone distribution has been disappointed by an earlier 
sale. Declare that no one of the testators will l)e- 
conie entitled to receive her share in the residue until 
the day on which the testator's daughter Charlotte, 
would, if living, attain (he age of 18 years. That in 
the meantime the income of the share of any adult 
daughter should be paid to her, and that the trustees 
may apply the income of the share of any infant in 
the exercise of their discretion under section 77 of 
the Statute of Trusts 1864. Declare that the trustees 
of the will may invest such shares at their discretion 
in (jOvernm«nt debentures or mortgage of real estate 
in Victoria. (Tt appears they have invested in bank 
deposit, which is probably a safe and advanttigeous 
mode of investment, but they must understand that 
this investment is made at their own risk as to the 
solvency of the bank, and that if the bank failed they 
would have to make good any loss.) Direct taxa- 
tion of costs, trustees costs as between solicitor and 
client, and trustees to retain their costs and pay costs 
of defendant out of residuary estate. 
Solicitors, B. S. Anderson d: Son. 



(Before a'JBeckett, J.) 



tion argued was that of costs, as to which the curator 
did not take up a hostile position, but left the Court 
to allow any costs it considered might reasonably be 
given out of the estate, under section 32 of The Ad- 
ministration Act 1872. The son might not have 
known of the curator's administration, and may have 
acted in supposed compliance with the wishes of his 
father, to whom the estate belonged, in preparing to 
apply, but when the curator entered a caveat his 
advisers should not have persisted with a misconceived 
application. I shall discharge the rule. The curator's 
costs to be taxed as between solicitor and client, and 
paid out of the estate, and the applicant's costs up to, 
but not inclusive of, the motion for the order nisi to 
be also taxed, and paid out of the estate. This is as far 
as 1 think the Court can go in the applicant's favour. 
If the father thinks that the subsequent proceedings 
were taken for his benefit, he might properly do what 
the Court cannot properly do, and indemnify the 
applicant against the expenses of the later steps in the 
proceeding, which cannot be heavy. 

Proctors for applicant ; Taylor^ Btickland and Gates. 



In the Estate op J. B. Currik, Deceased. 

Sept. 26. 

" Adminisiration Act 1872'' section J2"— Costs— The 

Court will not alloWy tinder the above section^ tlie 

costs of a rule nisi improperly obtained. 

Motion for a grant of letters of administration of 
the estate of J.B. Currie deceased to a son of the 
intestate's father who resides in England. Adminis- 
tration had already been granted to the Curator. 

[The facts appear in the judgment]. 

Hayes appeared for the applicant. 

Weigall appeared for the Curator. 

His Honor said : — The curator of intestate estates 
obtained a rule to administer the estate of an intestate 
whose father, r3«iding in England, was his sole next 
of kin. The father wrot« to a son here asking him to 
administer to the estate if it should be necessary to 
do so. The son had no formal authority from his 
father, and prepared to apply for administration when 
it was not necessary for him to do so, inasmuch as the 
curator had . already administered. The curator 
entered a caveat, and the son obtained a rule nisi to 
enforce his supposed right to take the estate- out of the 
curator's hands, which would have subjected the estate 
to the cost of a double administration. On the return 
to the rule the son's claim to administration was wi.sely 
withdrawn, as the son had no interest in the estate, 
did not apply as attorney of the father, and the estate 
was in due course of administration. The sole ques: 



SUPREME COURT SITTINGS. 
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Lake v. Junes. 



Sept. 11, 13 



Transfer of Latid Statute {No. 301) section 49 — Eject- 
ment by registered proprietor — Adverse possession — 
The effect of tlie provision in section i^ as to adverse 
possession is to give to the jyerson in possession the 
same rights as he wovld possess if lie tvere assailed 
by a person Itaving a good title at common law to tlie 
land with reference to which tJie actioti is brougJu, 
Action by William Lake and Frederick Lake 
against John Jones to recover possession of certain 
lands and mesne profits since the year 1884. The facts 
areas follows: — In 1871 one Charles Blakey was the 
owner of the whole of Crown portion 18, in the parish 
of Wamacue, County of Mornington. In the same 
year he sold to the defendant a part of the said por- 
tion, 60 X 330, situate at the N.W. extremity of the 
said portion. Charles Blakey died in 1873, and pro- 
bate of his will was duly granted to his executoi's. 
In July 1874, the executors sold to one Twycross 
another part of the said portion, comprising nearly all 
the remainder. Twycross sold to one White, White 
sold to the plaintiffs on the 12th. Sept. 1888. The de- 
fendant only obtained a certificate of title to the land 
bought by him in 1877 ; in the certificate issued to 
him, through a mistake, the land in his possession was 
described as being at the S. W. extremity of the Crown 
portion, instead of at the N.W., where it really was ; 
owing to a similar mistake, the land set out in the 
certificate of title of the plaintiff's comprised the N.W. 
extremity of the Crown portion, which had been sold 
to the defendant in 1871. Tha^ defendant was a 
Digitized by V^ 
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tishermau and has lived for uiaiiy y(3ai*s in the vicinity 
of the laud wliich he had bought ; immediately on 
purchasing the la'id he had cleared the timber in an 
effectual manner, and did other acts evidencing an in- 
tention to take possession. In 1884 he built a store 1 
upon the land and went to live there. No intrusion , 
u|M)n his rights had been attempted by any person i 
since the year 1871. The plaintiffs based their chum 
upon their legal title ; the defendant relied on the doc- 
trines of '* mutual mistake " and ** adrerse possession." 

Neighbour for the plaintiffs, cited Stau/jlUon v. 
Browih (1 vr.L.K. (L) 150) ; Grave v. Wharton^ 
(5 V.L.R. (L) 97) ; Chisholm v. Cojyjyer (6 W.W. and 
A'B. (L) 225 ; the " Transfer of Ixind Statute " sees. 
47, 49, and 50 were relied on. 

Weigally for the defendant, contended that the 
case was governed by iSutlierlarui v. Peel (1 W.W. & 
A'B. 18); he also relied on Part 11 of the ''Real 
Proj}erti/ Statute" and sec. 49 of tiie '' Transfer of 
Land Statute" 

Cur. ad. vult. 

His Honor : — In this case the facts are supported 
by evidence which 1 have no reason to distrust, and 
which is absolutely uncontradicted. In the year 
1871 the defendant bought a small piece of land for 
the sum of 14 from the then registered proprietor, 
Richard Blakey. The fact that the land was then sold, 
although the actual receipt is not forthcoming is 
corroborated by the evidence of other persons who 
bought small subdivisions at the same time and at the 
same price from the same person. And it is further 
corroborated by the production of an authority from 
Blakey himself to the present defendant authorising 
him to sell certain allotments. The evidence is also 
distinct and uncontradicted and is perfectly trust- 
worthy as to the position of this allotment and shows 
that what the then registered proprietor intended to 
sell and what the present defendant intended to buy 
was the piece of land as to which this action is brought. 
It also appears by the evidence that by a mistake 
Oi-iginating, apparently, in the Titles Office, there was 
an error made on the certificate as to the road which 
formed one part of the boundary, and when the 
defendant applied to the executors of Blakey for a 
title, the certificate was issued to another piece of 
land and not to that which the defendant had bought. 
And the same mistake occurred as regards the other 
purchasers. These persons thouglit they had certifi- 
cates of title which they had not ; that being so, the 
land they had bought passed by transfer's on the 
register of title of the whole block including the land 
they occupied. Nobody seems to have been avare of 
this until recently when Mr. White who desired to 
sell and who had all along recognised the rights of 
the people who were in possession, discovered by an 
accident that the title was in him. Mr. White had 
recognised that the defendant had a title to the 
allotment which wjis in his posses.sion, a former pro- 
prietor of the land desired to buy it. Mr. White 
never supposed that he had any claim against the 
persons in possession till he discovered that his 



certiHcate of title covered their land whe:i he though t 
he could do them an injury and himself a benefit by 
tratficking on their misfortune so he sold the land to 
a speculator who bought his interest for what it was 
worth and took his chance of turning out the rightful 
occupier, that is, rightful in a moral sense whether 
legally so or not I have to determine. Wo are not 
here concerned with tlie question of morality apart 
from the law. T refer to Mr. White's dishonesty by 
rea:?on of section 47 of The Transfer of Land Sta^lute, 
which provides that a pei*son who buys from the 
registered proprietor is not to be c«)nceived to in- 
quire as to how the registered proprietor obtained his 
title, except in the case of fraud. The conduct of the 
speculator in' buying the interest under the circum- 
stances was not tis I think a fraud within the meaning 
of the section although his conduct indicates a low 
moral perception. 1 have then to consider whether 
the title of the registered proprietor is not affected by 
another qualification, namely, adverse possession. 
The provision in section 49 as to adverse possession, 
is, as I have always understood it and has been held 
by the Court, to give the person in possession the 
same rights as he would have p)ssessed if he was 
assailed by a person having good title at common law 
by deed of the land with reference to which the 
action was brought. I have therefore to consider 
whether there have been such acts of possession by 
the defendant in this case as to entitle him to the pro- 
tection of thnt qualification. That involves a question 
of fact. Then again I have evidence which is not 
at variance with the probabilities and which I believe. 
It is the evidence of the defendant confirmed by the 
evidence of his neighbours and is absolutely uncon- 
tradicted. In 1871 the man who bought the land 
went on it, and in exercise of the rights which he 
supposed he possessed, and, not as a trespasser, cut 
down timber and cleared the whole of his land. I 
quite admit that the mere casual cutting of a log is 
not such an assertion of title as would be at all 
satisfactory evidence to establish title by adverse 
possession. But here is a person who has a small 
well defined area to which he supposes he has rights 
"and on which he exercises his rights. It was not an 
indefinite area ; it was a small allotment of which 
only one side was left open, on one side was his 
neighbour's fence and on the others government roads, 
and the defendant said that from that area he re- 
moved the timber. He was taking it from land which 
he believed to bo his. Such an act was much the 
same as if he had ploughed it : an open assertion and 
exercise of proprietary rights. He was living near the 
land. He did nothing more with reference to it till 5 
or 6 years ago when he built a store and fenced the 
ground. There had In'en no intrusion on the land by 
anylMxly else in the interval. Can I then treat the 
possession actually taken at the more recent period as 
connected with the possession in 1871 ? I think the 
taking posses.sion in 1871 followed by residence near 
the land and by going into actual possession at a 
later period, there Ijeing no intrusion in the mean- 
while, sufficient to enable me to hold that the defend- 
Digitized i^ 
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tint was the true legal owner 
til Jit ho has therefore been 



in the interval 
in possession since 



1871 and that this adverse possession by him is 
good against the plaintiff's title under his certificate. 
It has been held by two judges of this court in the 
case of May V. Martin {\\ V.L.H. 562) that discon- 
tinuance of possession of land by the rightful owner 
for 15 years bars him of his right to recover possession 
against a trespasser at any subsequent period. 
They held that it was enough if the right man was 
out of possession. From that view the Chief Justice 
dissented and the Privy Council agreed with the 
opinion of the Cliief Justic-e in the case of Tits Trus- 
tees Ac, Co. V. Short (13 App. Cas 793). The head 
note to that case is as follows :— *^ The English Limita- 
tion Act (384 Will 4. c. 27) . . . . does not 
" continue to run against the rightful owners of land 
*» after an intruder has relinquished possession with- 
** out acquiring title under the Act Possession so aban- 
** doned leaves the rightful owner in the same position 
"in all respects as he was before the intrusion took place. 
" The Act applies not to want of possession by the 
" plaintiflf, but to cases when he has been out of and 
" another in possession for the prescribed time." This 
is a case which might have been cited as an authority 
in favour of the plaintiff, but I do not think that that 
authority is in conflict with the view I take. At p. 
798 Lord Macnaghten says —*' Their Lordships are 
" of opinion that if a person enters upon the land of 
** another and holds possession for a time and then 
"without havii^- acquired title under the statute, 
"abandon:, possession, the rightful owner on the 
" abandonment, is in the same position in all respects 
** as he was before the intrusion took place. There is 
" no one against whom he can bring an action. He 
" cannot make an entry upon himself. There is no 
"positive enactment, nor is there any principle of law, 
" which requires him to do any act, to issue any 
"notice or to perform any ceremony in order to 
" rehabilitate himself. No new departure is necessary. 
" The possession of the intruder ineffectual for the 
•* purpose of transferring title cases upon its abandon 
" ment to be effectual for any purpose. It does not 
" leave behind it any cloud on the title of the rightful 
" owner, or any secret process at work foi the possible 
" benefit in time to come of some casual interloper or 
" lucky vagrant.*' 

It has been pointed out by Mr. Weigall that in 
this case there has been no suggestion of abandon- 
ment by the defendant and consequently the observa- 
tions in the case do not apply. With reference to the 

question of fact, there i^ an «^F^5!^?V /iHT'Inm 
the avse of Grave v. Wharton (0 V.L.R. (L) 97-100) 
in the ludRUient of the Chief Justice which is appro- 
priate to this case. TheChief Justice said -It was c(>n- 
" tended that ashort interval of absence, say, for the sake 
** of argument, a few minutes, would not destroy the 
"continuity of occupation, difficult questions, 
** might, no doubt, arise in such cases as to whether 
"the person in possession left with an intention of 
"returning. It would be a question of fact, quo 



" animo the person left, whether animo reverlettdi and 
"an inference might under the circumstances be 
" drawn in favour of continuity oF occupation. No 
" such circumstances existed in this case. 1 think 
" the rule must be discharged." Here there was a 
clear avimus revert&ndi. The man intended to return 
and eventually did i^eturn. Therefore I think there 
has been a continuous possession by the person which 
is made by the Transfer o/ fjatid Statute adverse to 
the rightful owner. There hi\& been no entry by any 
other pt^rson and therefore there has been a complete 
continuance of possession on the subject of^ the 
plaintiff being too lat« to bring the action. I have 
considiTed the Act No. 873. I consider that the 
clearing of the 'and by the defendant in 1871 was 
" actual possession" within the meaning of section I 
and that time began to run against the plaintiffs pre- 
decessor in title from the time when the defendant 
then took possession. 1 give judgment for defendant 
with costs. 

Solicitors, for plaintiff, Talbot; for defendant, 
Grant and Son, 



(Before a' Beckett, J.) 



Mac Vean v. Woolcott. 



Sept, 18, 20, 23, 30. 

Contract for the sale of land — Concealed vendor. 
Wh^re a veyidor admits that lie solicited purchase's to 

buyy and that they bought on his advice untJimtt 

making furOver inquiry^ it is necessary for him to 

satisfy the court tliat he made the purchasers fully 

av)are of the fact that he v)as a vendor and brought 

his double position plainly before them. 
[Com2}are Ballantyne v. Raphael (11 ALT Sj^.)] 

Action by Donald Mac Vean, R. C. Anderson and 
W. Jamieson against W. J. Woolcott and Arthur 
Garner to obtain rescission of a contract for the sale 
of land situate in Lonsdale St. Melbourne. 

[The facts appi'ar in the judgment.] 

J/iggins {I sanies with him), for the plaintiffs, opened 
the case. 

Dr. Madden {Weigall yf\\h. h\n\) appeared for the 
defendants. 

Higgins in reply. The onus lies on the vendor 
to show that he communicated the fact that he was 
the vendor to the purchaser ; Erlanger v. The New 
Sofnbrero etc., Co. (3 App. Cas. 1218) ; Dunne r. 
Enqlish (L. R. 18 Eq. 524) ; Ballantyne v. Rapliael 
(11* A.L,T U); Redgrave r. Hurd (20 CD. 1); 
Smith V. Chadwick (20 CD. 27) were also relied on. 

Cur adv. vult. 

His Honor :— The three plaintiffs became members 
of a syndicate for the purchase of land in Lonsdale 
street for £16,000. The defendants, Woolcott and 
Gamer, were the vendors. The syndicate was in 16 
shares of £1,000. The vendors retained six shares, 
and each of the plaintiffs took one. The statement of 
claim alleges that the plaintiffs took shares, relying 
upon the false statement of the defendant Woolcott 
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that " he was a mere purchaser of the land with the 
other meinbcrs of the uyndicate, and that all the mem- 
bers of the syndicate were taking an interest in the 
said land on the same terms and at the same piice as 
himself." The misrepresentation alleged is on a 
matter which the law considers material. To use the 
language of Hodges, J., in the case of BaUanft/ne v. 
Raphael, recently decided in this court, and reported 
at 11 A. L.T. 84 : " If a man had knowledge and belief 
in another, considering that other a shrewd, capable 
business man, it would be most natural for t-lie former 
to feel that he could put his money into any venture in 
which the lattor was a co-adventurer, provided he was 
in the venture on the same footing as the latter. A 
representation therefore that the latter was one of the 
purchasers might be a material misrepresentation." 
The present case turns upon the question of fact 
whether such misrepresentation was or was not made. 
Each of the plaintiffs swears that it was made to him 
in a conversation with Woolcott alone. Woolcott 
denies that it was made to any of them. It was not 
disputed that each of them was induced to join the 
syndiciite upon the solicitation of Woolcott, and that 
each agreed. to join in the course of a conversation with 
him. The plaintiffs say that they bought because in 
this conversation Woolcott told them that he was 
buying with them, and invited them to go into the 
speculation on the same terms as himself ; that trust- 
ing to his judgment they did not exercise their own ; 
and that they were afterwards surprised to find that 
Woolcott was himself interested as a vendor. Wool- 
cott swears that he told them exactly how matters 
stood ; that he and Garner were vendors of the pro- 
perty as well as purchasers, taking ^ix shares in the 
syndicate. In this conflict of evidence each side has 
appealed to the probabilities of the case in support of 
its contention. It appears to me highly improbable 
that the plaintiffs should have placed such faith in 
Woolcott as to buy a share in his property at his 
solicitation at his own price, without making any 
independent inquiry, or without even obtaining from 
his lips any particulars as to the property which would 
have enabled them to form an idea as to the 
value of what they were buying, yet, accord- 
ing to Woolcott they so bought. This is the 
cardinal difficulty in accepting his version. The 
other facts of the case are in his fa\our. There 
was no concealment of the vendors' interest by putting 
the title in the names of trustees for the vendors. 
The certificate of title stood in the names of Woolcott 
and Garner, and the dealings by which they had 
acquired the property were undisguised. The 
plaintifis were summoned to the meeting of the syndi- 
cate, and at the first meeting (at which one of them 
was present, though it is not proved that he was pre 
sent throughout) the title to the property and the 
expediency of placing it in trustees was openly 
discussed, so that those not already informed must 
have then learnt who were the vendors. I rejected 
e\'idence tendered by the defendants to show informa- 
tion given to other members of the syndicate before 
they joined. The slightest inquiry by any of the 



plaintiffs would have given them the names of the 
vendors. It seems strange that Woolcott, dealing 
with old acquaintances, experienced in the wiles of 
sharebrokers and land sellers, should have ventured 
upon misrepresentation, which a single question might 
have unmasked, and which must have been ultimately 
discovered. Perhaps it may be explained by his suppo- 
sition that the concealment of his interest could be 
laughel off as something done every day, excusable in 
recommending a n^ally good thing, as he might then 
have believed the venture to bo. Coming now to the 
direct evidence of the conversations, on which the 
plaintiffs' case is based, held \'2 months before the 
action was tried, two m the street and one at the 
drinking bar of a theatre, I do not accept without re 
servation the version of either side as to exact words 
used. Each witness attempting to reproduce what he 
said and the other said, though not consciously 
untruthful, would be driven to shape the dialogue to 
bring out the result left on his mind, which he might 
rememl>er distinctly, though not remembering dis- 
tinctly all which produced it. There was, however, 
one expression used by the plaintiff Anderson, and 
remembered by Mr. Woolcott, which deserves con- 
sideration. Anderson says he asked Woolcott, " Am 
I coming in on the ground floor V and was answered 
" Yes." It seems that " coming in on the ground 
floor" means coming in on tlie same level with origina- 
ting speculators in the same concern, and Mr. Ander- 
son's question sought information upon the very 
matter which he and his co-plaintiffs say was misre- 
presented. Woolcott admits he answered yes, hut 
explains this by saying that Anderson asked if he was 
on the ground floor with the other nine buyers, not on 
the ground floor with Woolcott and Garner, the two 
sellers. This is difijcult to believe. It would have* 
been little satisfaction to Anderson to know that 
Woolcott was selling to him on no worse terms than 
to others, but it would have been considerable induce- 
ment to know that he wascoming in as a buyer on the 
same terms as Woolcott, whose advice he 
could trust on the ground floor but not if given from 
another story. Woolcott has the misfortune to be 
contradicted by three witnesses, whose position and 
manner of giving evidence were as good as his own. 
The case of Dunyie v. Kyiylish^ 18 Equity, 524, was 
cited to show that if I felt doubt I should find against 
Woolcott, as the onus of proof was on him. Without 
going to this extent as to the onus of proof, I think 
that where a vendor admits that he solicited pur- 
chasers to buy. and that they bought on his advice 
without inquiring, it is necessary for him to satisfy 
the Court that he made the purchasers fully aware of 
the fact that he was a vendor, and brought his double 
position plainly brfore them. I have no doubt that 
Woolcott did not do this, and that the impression left 
on the minds of the plaintiffs was that which they state 
Deciding in favor of the plaintiffs on the facts, 1 am 
prepared to give relief of the same kind as that which 
was given in the c: se of Baliantyne v. Raphael leav 
ing the innocent co-adventurers the right to hold the 
plaintiffs liable as members of the syndicate, but 
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ordering the responsible defendants to repay them 
what they have already paid, and to indenii?ify them 
against anything they may have to pay liereiifter as 
members of the syndicate. I have dealt with the 
case so far as between the plaintiffs and the defendant 
Woolcott. There is no imputation upon the defend- 
ant Garner, whose conduct appears to have been 
straightforward throughout. It is sought to make 
him answerable for the misrepresentations of his 
co-vendor, by reason of the relation subsisting between 
them, as appearing by the pleadings. The statement 
of claim alleges, and the defence admits, that the 
defendant Woolcott promoted and formed a syndi- 
dicate for the purpose of purchasing the land belong- 
ing to himseh' and the defendant Garner, and that 
this syndicate wss promoted and formed with the au- 
thority of the defendant Gamer. The evidence shows 
that Woolcott acting on behalf of himself and 
Garner, procured by misrepresentation money and 
promissory notes, which came under the control of 
both defendants, and I hold both bound to return the 
money, and to indemnify against the notes so procured. 
It happens that the remedy would be probably 
efficacious if given against Woolcott alone, but I must 
deal with the case as if Woolcott were worth nothing, 
and tlien, unless the judgment were against Garner 
as well as Woolcott, the former might retain ad- 
vantages gained by his partner's misrepresentation, 
in promoting a syndicate with his authority, and the 
persons deceived would have notliing but a barren 
judgment against Woolcott. Both defendants join in 
one defence, denying the misrepresentation, and I 
cannot distinguish between them as to costs. I have 
now to notice a matter occurring after the plaintiffs 
had joined the syndicate, which has been urged as a 
ground for refusing them relief. It appears that after 
they had joined, the syndicate resolved to puDcha?e a 
property adjoining that iirst purchased, and that the 
plaintiffs have made payments in respect of their con- 
tributions to this second purchase. Though the 
second purchase grew out of the tirst, they have not 
sought to escape from their liabilities in respect 
of the second purchase. The defendants have not 
specifically set up this second purchase as a ground 
for refusing relief or for modifying the relief 
sought in respect of the tirst purchase. I allowed 
them to give evidence on the subject in sup- 
port of the allegation in paragraph 9 of the 
defence, that "the plaintiffs, with knowledge of the 
facts, altered the defendants' position by dealing with 
the purchased property," and otherwise. If it had 
been specifically set up the plaintiffs would have speci- 
fically offered by their reply to give up their interest, 
and 1 should not have regarded the second purchase 
as any answer to the action. The plaintiffs have 
offered at the bar to give up their interest on the 
return of their money, aiid I shall give the defendants 
an option to avail themselves of this offer. If the 
option be not exercised rights may be difficult of ad- 
justment as between the plaintiffs and the other per- 
sons interested in the second pureh-ise. The Court 
has not been asked to adjust these rights, and could 



not adjust them in this action, and all I need now say 
upon the subject is that the possible difficulty with 
which the plaintiffs may have to contend is no reason 
for refusing them what tliey ask on the present plead- 
ings. The difficulty as regards the defendants is met 
by the plaintiffs' offer to give up the property. The 
order which I propose to make is as follows, but I will 
hear the plaintiffs as to any modification which they 
may desire -.— Order that the defendants (Woolcott 
and Garner) repay to each of the plaintiffs the 
amounts f>aid by him as his contribution to the pur- 
chase of the land in the statement of claim mentioned, 
and repay any sum which he may hereafter have to 
pay upon any promissory note given by him in respect 
of such contribution, the said defendants to repay the 
sums already paid within 14 days from this date — that 
is to say, to the plaintiff Donald M*Vean, £ : to the 

plaintiff Williiim Jamieson, £ / to the plaintiff R. 
C. Anderson, £ . (If amounts not admitted, refer- 
ence to chief clerk to inquire.) The liability of the 
defendants as to any future payments which plaintiffs 
may have to make to be enforced if necessary by order 
to be made upon motion in this action. On each 
of tlie plaintiffs being repaid the sums already paid, 
and discharged from liability as to future payment, he 
is to sign any documeiit which the defendants may re- 
quire for the purpose of assigning to them his inteivst 
in the land in the statement of claim mentioned. In 
the meantime, the defendants Garner and Woolcott to 
be at liberty to exercise all rights which the plaintiffs 
could have exercised as members of the syndicate. 
Refer to tax plaintiffs* costs, and defendants Woolcott 
and Garner to pay such costs when taxed. The 
plaintiffs offering to give up their respective interests 
in the property adjoining the projierty in the statement 
of claim mentioned, order that each of them, on ap- 
plication by the defendants within one month from 
this date and payment of the amount of their coutri 
butions and indemnity against future liability in 
respect of such purchase, do assign to the defendantss 
his interest in such adjoining land. Liberty to apply. 
Solicitors, for ])laintiff, Tuthilly Geoghegan and 
Peri-y ; for defendants, Woolcott and Baker. 



(Before Holroyd J.) 



Re Charles Blume. 



Oct. 17th 



Insolvency Statvte 1871 8ec 49 — Disclharge of order 

nisi — Appearmice. 
A reapondentis entitled to have his costs of applyitvg to 

discharge a7i order nisi althoiLgh notice ofinteyUion 

to abandon tlve jrroceeding viay have been served by 

tlie petitioitPT on the reapondenf. 

Application to have an order nisi obtained for the 
sequestration of the estate of Charles Blume discharged 
with costs. The " act of insolvency*' on which the 
order nisi was based w:is that specified in subsection 
Vill of section 37 of the '' Insolvency Statute." It 
subsequently transpired that previous to obtaining 
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the order nisi the judgment creditor has assigned the 
judgment, and as the petitioner was advised that, in 
consequence, a valid objection might be taken on that 
ground to the order being made absolute, he served 
notice on the respondent of his intention not to pro- 
ceed further. 

Neighbour for the respondent :— The order should be 
discharged and with costs. 

CfJLSsen for the petitioner : — The respondent has 
notice of the intention to abandon these proceedings 
and no costs should.be allowed 

Neighbour in reply: — The respondent must appear 
in order to have the order " discharged'' otherwise the 
order would be simply ** struck out'* and might be 
afterwards revived. He referred to section 49 of the 
** Insolvency Statute" and to the form of the order 
nisi. 

His Honor : —This is an application by the re- 
spondent to have the order discharged ; he is entitled 
to come here to have it discharged and he is also 
entitled to obtain his costs. 

Solicitors for petitioner Hart <Sc Benjamin ; for re- 
spondent Oldham <fe Chambers. 

SITTINGS IN BANCO. 



(Before Higinbotham, C.J., Holroyd, and Kerferd, 
J.J.) 



Avert v. Byrnb. 

25 Sept. 

Justices of the Peace Statute 1887 — Complaint for 
injuries to a fence under the Criminal Law and 
Practice Statute 1864 sec, US^Qusstion of title-^ 
Jurisdiction of justices ousted. 
This was an application to move absolute an order 
nisi to review a decision of the justices at Box Hill, 
dismissing a complaint on the ground that a question 
of title being involved, they had no jurisdiction. The 
defendant was charged under Act No. 233 sec. 178, 
with having unlawfully and maliciously cut down a 
fence, the property of the complainant. It appeared 
from the affidavits that on the case being opened the 
defendant's solicitor objected to the jurisdiction of 
the justices, on the gruund that a question of title was 
involved, the complainant being only in adverse 
possession of the land where the fence was cut down, 
but he called no evidence to support his objection. 
The complainant was then examined and said that he 
claimed possession of the land where the fence was cut 
down, and in reply to the Chairman of the Bench 
stated that he had no title to the land but paid the 
rates. The magistrates then held that as a question 
of title was involved they had no jurisdiction to hear 
the case, and struck it out. The order nisi to review 
this decision was obtained on the ground that the 
justices had jurisdiction to hear and determine the 
complaint and should have heard and determined it. 

Mr, Donovan^ with him Mr, WoinarsM, moved tlie 
rule absolute. 



Mr, Barrett to show cause. Sec. 23 of the Amend- 
ing Act No. 399 is to be read with s. 178 of the 
Principal Act. The magistrates were satisfied that a 
claim of title was involved, and therefore their juris- 
diction was ousted at Common Law, and it tlieo lay 
on the complainants to show that they had jurisdiction 
by Statute, Mack v, Murray, (5 V.L.R. (L.) 142). It 
lies on the complainant to negative the exceptions 
within the section, Sanderson v, Fotheringhamy 10 
V L.R. (L.) 17, following O'Shea v, D'Arcy, 6 V.L.R. 
(L.) 142. The complaint itself must show a claim to 
the property injured jointly in the complainant and 
defendant otherwise the section does not apply, 
Williams v, Clausen, 6 V.L.R., (L.) \%]Daniell v, 
Roujbotham, 9 V.L.R. (L.) 215. In any case the costs 
should abide the event. 

Mr, Woinarski in support. The mere suggestion of 
a claim of title vt^ithout any evidence in support is not 
sufficient to oust the jurisdiction of the magistrates, 
Bunday v. Fuller, 9 Ex. 140. This complaint does 
not come under the proviso, as no question of joint 
ownership arises, the complainant denies that the 
defendant has any title at all. The justices must 
satisfy themselves of the bona fides of the defendant's 
belief in his claim before their jurisdiction is ousted. 
Beg, V. Morrison, eocparte Crichton,2 V.L.R., (L.)144. 
In Clausen v, Williams, the Court held that the 
Justices must go into the claim. He also cited White 
V. Feast, L.R. 7 Q.B. 358 ; Beg, v. Beid ex parte 
Brennan 4 V.L.R. (L.) 163 ; Beg, v. Walker, ex parte 
Kennedy, 4 V.L.R. (L.) 452. C.A.V. 

30th Sept. 
Higinbotham C. J., — This is an order calling on 
justices sitting in the )urt of Petty Sessions, at Box 
Hill, and on the defendant, to show cause why the 
justices should not he ordered to hear and determine 
an information laid by the informant Avery against 
the defendant. The information charged the defend- 
ant under section 1 78 of the Criminal Lofw and Practice 
Statute 1864 with having, on the 3rd ApriJ, 
1889, unlawfully and maliciously cut down a fence, 
the property of the informant. At the hearing the 
solicitor for the defendant raised the objection that the 
case was one in which a question of title was involved 
and the justices struck out the case as one which they had 
no jurisdiction to hear. By the Crimitial Law andPrac- 
tice Amendment Statute 1871, section 23, it was directed 
that the 178th section of the principal statute should be 
read together with the following proviso : — "Provided 
that no claim of right or title shall oust the jurisdiction 
of the said justices, but the said justices may and shall 
inquire into the whole circu mstances of the case, and may 
convict any person offending, notwithstanding that 
such person claims to be, or is in fact, jointly interest- 
ed with some other person in the property alleged to 
have been injured." The effect of this proviso, which 
is admittedly obscure and difficult to determine, was 
held in Williams v, Clausen 6 V.L.R. (L.) p. 29 to be 
that in a case within the section the jurisdiction of the 
justices is ousted by a hona-fide claim of title only where 
someone claims to l>e or is in fact, jointly interested 
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with some other person in the property alleged to have 
been injured. This case was doubtingly followed in 
the subsequent case of Daniel v. Eowbotham, 9 V.L.R. 
(L) p. 245 ; and as we are not prepared to hold that 
those decisions were erroneous, we are bound to give 
effect to them. The defendant in the present case set 
up no claim of joint interest with the informant in the 
fence which the defendant was charged with cutting down 
and the justices therefore had to deal with the charge 
without reference to the proviso. Admitting this, the 
counsel for the informant has contended that the justices 
erroneously stopped the inquiry before they had the 
means of satisfying themselves of the bona fides of the 
claim of title set up by the defendant. The mere 
assertion of claim of title by a defendant undoubtedly 
does not deprive justices of their jurisdiction. It is 
the duty of justices to proceed with and hear a case, 
notwithstanding an intimation of the intention of any 
party to raise this objection to their jurisdiction until 
they are satisfied that the nature of the claim of title 
set up is bona fide and real. We think that the 
justices sufficiently fulfilled their duty in this case. 
The defendant's solicitor at the outset informed 
the justices that the informant was only 
in adverse possession of the land, and that 
the defendant also claimed possession. The in- 
formant was then called, and without questioning the 
statement already made for the defendant, he admitted 
in answer to the chairman of the bench, that he him- 
self had no title, but that he was in possession of the 
land and had paid rates on it. It became apparent at 
this stage of the case that each of the parties claimed 
to be in actual possession of the land, and that there 
was real and bona fide difference between them as to 
their respective rights to the land founded upon alleged 
possession, which the Court was not competent to 
determine. The justices- were satisfied that their 
jurisdiction was ousted. We think that they had 
heard sufficient evidence to warrant them in coming 
to that conclusion, and that they were right in decid- 
ing that they should not further proceed with the 
hearing. The order to review has been granted on 
the ground that the justices had jurisdiction to 
hear and determine the information. We are of 
opinion that under the circumstances disclosed by 
the evidence they had no jurisdiction, and that the 
order should be discharged, with costs, 

Kbbfkrd, J. — I concur in the judgment of the 
Court which has just been delivered. I rest my 
judgment on the ground that I am of opinion that 
the magistrates had sufficient evidence before them to 
justify them in the conclusion they reached. I desire 
to say a word or two with regard to the proper con- 
struction to be placed upon Section 178 of the 
Criminal Law and Practice Statute 1864 as amended 
by section 28 of the Act No. 399. If the case cited, 
of Williama v, Clausen (6 V.L.R., (L) 29), had come 
before the Bench as now constituted I should have felt 
considerable difficulty in agreeing with the decision in 
it as to the proper construction to be placed upon that 
section. I am of opinion that what the Legislature 



intended by section 178, as amended by section 23, 
was that any person doing the act therein constituted 
an offence, should not be permitted, when summoned 
for that offence before magistrates, to stop the hearing 
of the case by making a claim of right or title to the land 
and that when such a claim was made the magiistrates 
should, notwithstanding, proceed with the case, and 
inquire into the whole case before arriving at a decision 
on the claim made. There is no doubt that the addi- 
tion of the proviso in section 23 has rendered the 
meaning of the whole section obscure. Where the 
language used in a section of an act of Parliament is 
of ambiguous meanings and the proper construction to 
be placed upon the section doubtful, and such con- 
struction has been the subject for an authoritative de- 
cision I should hesitate in overruling it. The fact that 
another view of the proper construction has been taken 
in a judgment of the Full Court upon a section of 
doubtful meaning would in itself, to those familiar 
with the difficulty of drafting an act of Parliament 
and of expressing therein what was intended in lan- 
guage which shall convey neither more nor less than 
that intention, be a substantial ground for hesitation 
in arriving at the conclusion that that view was 
erroneous. 

Order to review discharged with costs. 

Solicitors for complainant Wisev)ould, Gibbs and 
Wisewould ; solicitors for defendant Taylor <fc R'usselL 



(Before Higinbotham C.J. Holroyd and Kerferd tF.J.) 



Hanlet v. McMastkrs. 



13th Sept 



Marriage and Matrimonial Causes Statute 1864 (lio. 
268) s.s. 35 and 36 — proceedings before justices 
against putative fatlier for s^tpport of illegitimate 
child — altJio7igh the uncorroborated oath of the 
mother is insufficient in bastardy cases tite paternity 
of the child may be proved without the motJier^s 
evidence. 

Application to make absolute an order nisi to 
review a decision of justices at Daylesford. It 
appeared from the affidavits that the defendant was 
apprehended on a warrant and brought before the 
justices to show cause why he should not support 
his illegitimate child. The proceedings were taken 
by John Hanley the father of the child's mother who it 
was alleged died in Melbourne some years ago but no 
proof of that fact was given before the justices. To 
prove the paternity of the child two previous orders 
for maintenance, one on the information of the mother 
and the other on the information of one Ross, were 
put in evidence in each of which it was recited that 
the justices was satisfied on the oath of the mother 
and other corroborative evidence that the defendant 
was the father of the child : these orders were objected 
to on the ground that they were bad as fixing a 
definite period during which maintenance was to be 
paid and on the further ground that they were not 
made between the parties to the present proceedings : 
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it was also contended that the justices could make no 
order without having the mother called as a witness. 
Tlie Bench overruled the objections and made an 
order for maintenance at the rate of 10 shillings a 
week : this order was now sought to be reviewed by 
the defendants on the ground of objection taken 
before the justices. 

Dt, Madden to move the rule absolute. 

Mr, Isaacs to show cause. The mother's evi- 
dence is not indispensable. The case of Reg. v. 
Armitage L.R. 7 Q.B. 773 which is relied on 
for the other side is decided under the English Acts. 
Under the English Bastardy Acts then in force the 
mother's evidence was necessary and the mother could 
alone make the complaint. The Victorian Act is much 
wider ; under the 35th section of the Marriage atid 
Mairimonial Causes Act (1864) "any reputable 
person " can make the complaint : section 36 which 
requires corroboration of the mother's oath does not 
mean that the mother's evidence cannot be dispensed 
with altogether ; the paternity of the child can be 
proved in any way like any other fact in a civil pro- 
ceeding ; the Act merely says the mother's testimony 
alone will be insufficient. Although the previous 
orders might have been set aside they are good till 
they have been set aside and they afford ample evi- 
dence of paternity. The previous orders and the 
present one are substantially between the same 
parties; the. proceedings in each case were taken for 
the benefit of the child and they are a res judicata 
between the defendant and the child. 

Dr, Madden in support. Under section 30 the 
party lodging the comphnnt is the party to the 
action : the previous orders cannot affect the 
present complainant who was no party to them. 
Taylor on Evidence 7th Ed. page 1436. Outram 
V. Moretvood, 3 East 365, Ca^e v. Reeve 14 John, 
N. 4. R. 78, Sheddori v, Patrick 2 Sw. & Tr. 176 
Ilaihaway r. Barrow 1 Camp. 151 and Smith t?. Rum- 
men 1 Camp. 9. The mother is a necessary witness 
and must be called. Phillips v. Tomliuson 2 W.W. 
& a'B, (L) 82 Quee7i v. McCorinack ex jyarie Brennan 
4 V.L.R. (L.) 36. The mcJther's evidence is the best 
evidence and the law checks it and says it must be 
coiToborated : if the contention of the other side be 
correct we^ would have the singular result that the 
best evidence must be corroborated and inferior evi- 
dence need not. An Act of Parliament must be 
interpreted the same way for all purposes and if the 
mother's evidence were necessary if she were alive 
it cannot be dispensed with even thijugh she is dead. 

CA.V, 

30th Sep. 
HiGiNBOTHAM, C.J. — Order to review an order of 
justices requiring the defendant to pay 10s. a week 
for the maintenance of his illegitimate child. Honorah 
Hanley gave birth to an illegitimate child in Septem- 
ber, 1876. On November 10, 1876, upon the com- 
plaint on oath of George Ross, an order was mad© by 
justices in the Court of Petty Sessions at Daylesford 
against the defendant as the father of the illegitimate 



child, for leaving it without adequate means of 
support. The mother and the defendant both appear- 
ed before the justices on that occasion, and the 
defendant was ordered to pay 5s. a week to the clerk 
of Petty Sessions for 12 calendar montlis. That 
order was bad, as fixing a definite period during which 
maintenance was to be paid, and it might have been 
set aside, Regina v. Smith, 9 V.L.R. (L.). p. 112. 
There was evidence that the defendant paid the 
amount ordered for 12 months. On December 4, 
1887, the mother, Honorah Hanley, made another 
complaint on oath against the defendant, who did not 
appear, and a second order for the payment of 5s. a 
week was made by the Court of Petty Sessions at 
Daylesford for another period of 12 calendar months. 
The defendant appears to have made payments under 
this order for a short time, and he then went to New 
Zealand, where he remained for 11 years. During 
that time the mother, Honorah Hanley, died, and her 
child was maintained by her father, who now brought 
this complaint against the defendant on his return, 
from New Zealand, charging him with having 
deserted his illegitimate female child on March 5, 
1889. The justices made an order in proper form 
without fixing a limit to the time during which the 
order should run, for payment by the defendant of ten 
shillings a week. The first question we have to 
determine is whether such an order for the mainten- 
ance of an illegitimate child can be made by justices 
without the evidence of the mother herself. It has 
been contended for the defendant that he is entitled 
as of right to have the mother of the child called to be 
cross-examined on his behalf, and that failing her 
appearance no order can lawfully be made against him. 
A proceeding for maintenance is in the nature of a 
civil suit. Reg, v, Collins,! V.L.R. (L.), p. 74. No 
rule of law requires a particular witness to be called 
in support of a civil claim. If the ria;ht now insisted 
upon exists, it must be given by the statute which 
creates tlie jurisdiction in cases of this nature. 
Reg. V. Armitage, L.R. 7, Q.B., p. 773, which was 
cited in aid of this alleged right of the defendant, 
was decided upon the terms of the English Bastardy 
Acts then in force. It was provided by 7 and 8 Vict., 
c. 101, sec. 2; that an order might be made upon the 
application of the mother. By section 3 the justices 
were required to hear the evidence of the woman and 
such other evidence as she might produce, and also 
the evidence tendered by or on behcdf of the person 
alleged to be the father, '* and if the evidence of the 
mother be corroborated in some material particular by 
other testimony to the satisfaction of the said justices, 
they may adjudge the man to be the putative father 
of such bastard child." These provisions were ex- 
tended by 8 and 9 Vict., c. 10, section 6, to the 
hearing of an appeal against the order to the General 
Quarter Sessions of the peace. By these acts, the 
giving of evidence by the mother, who alone is 
authorised to lay the complaint (7 and 8 Vict., c, 101, 
sec, 2), and the corroboration of that evidence are 
made conditions of the jurisdiction of justices in both 
courts. The Victorian enactment on this subject. 
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T/ie Marriofje and Matrimonial Causes Statute^ 1864, 
Part III., sections 80-42, appears to pay more regard 
to the interests of the illegitimate child than the 
English acts abo veil lentioned. Under our law "any 
reputable person,'' as well as the mother, may make 
complaint on oath against the father. The paternity 
of the child is one of the essential elements of jiroof 
in all cases, and in the majority ot cases of a first 
application for an order for maintenance this fact can 
only be established by the evidence of the mother 
where the defendant appears to answer the complaint 
by a denial of the fact. But neither the evidence of 
the mother nor the corroboration of her evidence in a 
material particular by other testimony is expressly 
required by the law of Victoria as a condition of the 
jurisdiction of justices. The words of section 36 are : 
— ** No man shall be taken to be the father of an 
illegitimate child upon the oath of the mother only,'' 
that ifl to say, if the mother's testimony has to lie de- 
pended on in proceedings taken by herself or by 
another person on liehnlf of the child, her oath alone 
will be insufficient. But she need not be called as a 
witness at all, or, if called, she need not be corrobora- 
ted, if without her sworn testimony, or independently 
of it, there be evidence proper and sufficient to satisfy 
the justices that the defendant is the father 
of the child. As our law does not require that 
the oath of the mother shall be given at all, either by 
sworn complaint or at the hearing, the first ground of 
this order has not been, in our opinion, sustained. 
The second ground of the order is that there was no 
legal evidence whatever before the Court of Petty 
Sessions that the defendant was the father of the child. 
The two previous orders of justices in petty sessions 
were received in evidence nothwithstandiug objection 
taken for the defendant. They were had, and might 
have been quashed or appealed from by the defendant. 
But they still remain unappealed against and unre- 
scinded, and though their operation has long expired, 
they are existing records or official minutes of pro- 
ceedings of a Court of Petty Sessions, and are the best 
evidence of adjudications of a competent tribunal on a 
particular matter then in dispute, namely, the paternity 
of this illegitimate child. It has been argued that 
the parties to the present proceedings and to the two 
earlier applications are not the same parties. But we 
think they are. In complaints under part III., that 
illegitimate children are left without adequate means 
of support^ the children and the alleged father are the 
real parties. The mother or a reputable person makes 
complaint on oath on their behalf. In any subsequent 
application the children and the alleged father remain 
the same parties, and the original order fixing the 
paternity of the defendant being still unrescinded is 
evidence that may be legally used to estop the defend- 
ant from denying the fact, and is sufficient upon iden- 
tification of the defendant to supersede further or other 
proof of the fact. The decisions upon the English 
Bastardy Acts are in accordance with this view. The 
dismissal of an application by the mother is not a bar 
to a second application by her, as no appeal lies from 
such a refusal, and not one of the facts which together 



constituted the merits of the application appears ^ 
have been found and determined by the justic®*- 
Regina v. Machen and another , 13 Q. B., p. 7^ • 
Regina v. Gaunt and another L. R. 2 Q. B. p. 466. 
But where in appeal to Quarter Sessions an order of 
affiliation is quashed on the special ground of 
the insufficiency of the corroborative evidence as 
required by the English acts, the order of Quarter 
Sessions is final and binding upon both parties. 
Regina V. Glynne,L.R. 7 Q. B., p 16. We are of 
opinion that the order to review has not been supported 
upon either of its two grounds, and it will be dismissed 
with costs. 

HoLROTD, J. — I concur in the judgment of the 
Court, but not entirely for the reasons given. The 
fact of the paternity of this child was proved in a pro- 
ceeding before the justices, in which an order was 
made against the alleged father which might have 
been quashed. Whether it was quashed or not, still 
the fact was still adjudicated upon, and it was an 
adjudication inter partes : the child was a party on one 
side and the alleged father was a party on the other. 
When evidence was given on the application with 
which we are dealing that this t&ct had been found 
in a previous proceeding before a competent court that 
operated by way of estoppel, and prevented the alleged 
father from requiring that further evidence of the feet 
should be adduced. If there had been no such ad- 
judication, I should have tliought that the objection 
that the mother was not called was a good one. It 
appeared in the proceedings before this Court that the 
alleged father had stated that the mother had died 
some years previously. That evidence was not given 
before the justices; there was no evidence before 
them that the mother was dead. In my opinion the 
mother's evidence was the best obtainable evidence, 
and unless it appeared that she was dead or that her 
evidence could not be obtained, no other evidence 
could be substituted for hers. There is a general rule 
of law that the best evidence if obtainable must be 
produced, and no inferior evidence can be substituted, 
and the origin of this rule is that the absence of the 
best evidence raises the presumption that it is being 
purposely suppressed, ^hat was modified in some 
cases by statute, but generally the rule should be 
rigidly adhered to. In cases of this kind it was im- 
possible for any human being but the motlyr to know 
who the father was. And her evidence ought to be 
produced, unless as in this case there was an estoppel 
against the alleged father denying that he was the 
father. The 36th. section of the Marriage and Matri- 
monial Causes Statute does not require in so many 
words that the mother should be called to give evi- 
dence, but take it for granted that she would. 

Kbrfbrd, J. — I am entirely of the same opinion. 
I say that there being an adjudication of the fact of 
paternity while it remains recorded that fact remains 
a res judicata between the parties. In this case the 
orders as drawn up being both bad does not touch on 
the fact adjudicated on and are admissible to prove 
that fact in any court of law. That fact having been 
previously adjudicated upon, the ^jeyidence of the 
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mother was not n(?cessary in the proceedings they 
were now considering. I do not say that her evidence 
could bo dispensed with if that fact had not been 
determined by adjudication. By section 37 of the 
Marriage and Matrimonial Causes Statute it was pro- 
vided that the mother might also he ord(»red to con- 
tribute to the maintenance of tlie child, and the 
justices might fairly insist on the mother being before 
the Court to be examined. 

Order to review dismissed ivith costs. 

Solicitor for the complainant, Geake ; Solicitors 
for the defendant, Gaunson dk Wallace, 



(Before Higinbotham, C.J., Holroyd & Kerford, J.J.) 



In rk Robertsons, Minors. 



. 11 Sep. 

habeas corpus by testamentary giuirdians for the cxi^s- 
tody of infants — The Court will not interfere with 
the rights of a testamentary guardian or supersede 
him in the exercise of his functions, unless it be satis- 
fied tfuit hs acted in so improper a mariner or placed 
himself in such a position as to imperatively require 
in the interests of the children in some essential par- 
ticnlars that he should be superseded hi the exercise 
of his office. 

Appeal from an order in Chambers of Williams, J., 
refusing a habeas corpus for the delivery up of infants 
to the custody of the testamentary guardian. The 
facts of the case are fully set out in the judgment of 
the learned Chief Justice. 

Dr^ Madden and Mr, Biggins for the appellants. 
The learned primary judge decided this application 
on the merits as though it was a claim between two 
rival candidates for the legal guardianship of the 
children. Here there is a testamentary guardian ap- 
pointed, and he has the right to the custody of the 
children : to refuse this order is practically to super- 
sede the testamentary guardian : in the affidavits there 
is no imputation on the conduct of the testamentary 
guardian, and the Court will not supersede him except 
in extreme cases — for actual misconduct or immorality 
or the prospect of bad treatment. In the course of 
their arguments they referred to Chambers on Infants, 
p.p. 64 & 163; in re Andrews, L.R. 8 Q.B. 58; 
tn re Sanders 6 V.L,R. (L) 10 ; in re Johnson, 8 
V.L.R. E. 811 ; Foster v, Denny, 2 Ch. Cases 237 ; in 
re Fynn, 2 D. G. & S. 457 ; in re Carter, 28 L.J. 
Ch. 458 ; Andrews v. Salt, L. R. 8 C.P. 637 ; Lyons 
V. Bkmkin, Jacobs Reports. 

Mr, Topp and Mr, Coldham for the respondents. 
The Court will consider under all the cir- 
cumstances of the ca9e in whose custody it would be 
most beneficial the children should be. In this case 
the learned judge below has found that it would be in 
their interest to remain in the custody of their stej)- 
fathor, and the affidavits fully warmnt this finding. 
Besides, this arrangement carries out the mother's 
wishes and that is a circumstance to be looked to. 
The testamentary guardian lives out of the jurisdic- 



tion, and the Court will appoint someone within the 
jurisdiction as guardian over whom it can exercise 
control. The following cases were referred to : — 
Stuart V. Bv^, 9 H.L.C. 443 ; Johiiston v. Beatty, 
IOC. & F. 122; In re EtM Rowe, 51 L.T. 793; 
Wellesley v, Duke of Beaufort per fsord Eldon, 2 
Russell at page 18 ; In re Agar Ellis, 24 Ch. D. 317. 

Dr. Madden, in reply, referred to Simpson on In- 
fants, 423 ; re Johnston, 2 Jones k Lat. 222 ; re 
Goode, 1 Ir. Ch. Rep, 266 ; Beatty v, Johnstone, 1 
Phillips 17 ; r« Lewis, 2 Molloy, 485. 

llioiNBOTHAM, C.J. — This was an appeal from a 
decision of Mr. Justice Williams, refusing to make an 
order on the return to a writ of habeas corpus for the 
removing of two children, Elsie Margaret Robertson 
and Victoria Jean Robertson, from the custody of 
their stepfather, Mr. Agar Wynne, and delivering 
them to the custody of their testamentary guardian, 
Mr. John Richmond Smith. The writ of habeas 
corpus was directed to Mr. Agar Wynne, and in 
opposition to the writ he relied upon a number of 
affidavits, which were directed to show that he was a 
most proper and fit guardian and custodian of these 
children, and that they should be allowed to remain 
in his care. If this had been an application to the 
Court for the appointment originally of a guardian of 
these children these affidavits would be sufficient to 
show that Mr. Wynne was undoubtedly a fit and 
proper and very desirable person to whom the custody 
of these children might be safely committed ; and 
upon a reference to the master in accordance with the 
ordinary practice of the Court for the settlement of a 
plan for the care, maintenance, and education of the 
children, the affidavits presented by Mr. Wynne 
ought to have, and no doubt would have, due and 
great effect. Mr. Wynne was the husband of the 
mother of these infants. Their father was Mr. John 
Robertson, who died on the 13th February, 1885. A 
little more than a year afterwards — namely, in 
November, 1886 — Mr. Wynne married the mother, 
the widow of Mr. John Robertson. From that time 
till her death in April of the present year Mr. Wynne 
discharged the duties which devolved upon him as 
stepfather of the children (who were living with their 
mother), which he was called on to discharge. It 
seemed that he gained their affection and confidence, 
that he was a man possessed of ample means, and that 
he used his meanb freely for the care, education, 
comfort, and advantage of these children as well as 
of his own child, which he had by the same mother. 
These circumstances all presented a case in which, 
on a further and different application, Mr. Wynne's 
claim would be entitled to high consideration. The 
only detraction from these claims was to be found in 
the statements advanced by Mr. Wynne himself. In 
his affidavit he imputed on no adequate grounds, a 
motive of personal malice by the testamentary guar- 
dian. He also insinuated (for he did not distinctly 
state It) a charge of dishonesty against the testament- 
ary guardian and his brother, Mr. Robert Smith. 
That charge was made without any apparent founda- 
tion. It had been answered, apparently satisfactorily, 
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by the answering affidavits. No regard appeared to 
have been attached to it by the learned judge who 
dealt with the application, and in the argument before 
this Court no reliance was placed on the charge. It 
was a charge which should never have been brought. 
In answer to these siffidavits, the testamentary guar- 
dian had furnished affidavits in support of his claim 
as testamentary guardian to the custody of these 
children. He adduced certain facts which 
showed that in the exercise of the trust 
reposed in him he had been, up to the present 
time, free from all imputation of misconduct. 
Until the death of the mother it was the view of all the 
parties that these infants might be safely and properly 
committed to her care. Immediately after her death 
Mr. Smith gave attention to the duty which then was 
imposed on him. He called to his advice the members 
of the family, and he proposed a scheme to them for 
the care and custody of these children. It appeared 
to have obtained the unanimous approval of the greater 
number of the members of the family, and upon that 
family determination of this scheme he founded a 
demand against Mr. Wynne to deliver these children. 
Upon the refusal by Mr. Wynne to accede to the 
demand he took out the present writ. The testa- 
mentary guardian had gone beyond adducing proof 
that he had not unfitted himself for the duties of his 
position as guardian. He adduced reasons to show 
that there might be objections to the scheme which 
was ultimately approved of by Mr. W^ynne for the 
custody of the children. That scheme was that Mr. 
Wynne should invite to his house a lady on account 
of the infants (Mrs. Peter Robertson;, that she should 
live in his house, and take charge of the children. 
Mrs. Peter Robertson had made an affidavit in which 
she stated that she was separated from her husband 
under painful circumstances which she mentioned. 
She had been living in a house by herself with two 
infant children, and to carry out this scheme of Mr. 
Wynne^s would involve, so far as the scheme had been 
unfolded to the Court, her depriving her own children 
of a mother's care, and also involve the residence of 
this young lady (who was separated from her husband) 
in the house of Mr. Wynne. That objection had been, 
with commend ably proper delicacy, presented to the 
Court, and it was an objection which they could not 
fail to see might justly weigh with the relatives of 
these infants. It involved no imputation on Mrs. 
Peter Robertson, but it was one which might naturally 
create alarm and uneasiness in the minds of the 
relatives of the infants, and might constitute very 
valid and reasonable grounds of objection to the 
scheme proposed by Mr. Wynne. The facts as 
disclosed upon these affidavits came before the learned 
judge, and they appeared to have been dealt with by 
him on the basis of a consideration of their respective 
and relative merits. The learned judge admitted the 
fact that the testamentary guardian, Mr. Smith, had a 
legal right to the custody of the children, but notwith- 
standing that he considered that he was at liberty to 
consider whether it was or was not for the interest, 
Advantage, health, happiness and comfort of the 



children that they should remain where they were, 
with Mr. Wynne. And if the Court were called on 
to consider the question which the learned judge pre- 
sented to his own mind as the question to be deter- 
mined I should \ye indisposed to come to a diffijrent 
opinion from him. The objection taken by the 
testamentary guai*dian to Mr. Wynne's proposal was 
one which might be cured. It might be, on a review 
of the whole of the facts, and having regard to the 
position and means of Mr. Wynne and Mr. Smith, 
that it would be, on the whole, more conducive to the 
interest, health and education of the children that they 
should remain with Mr. Wynne. I do not express 
any opinion on that subject, but I may say that I 
would be slow to come to an opinion adverse to that at 
which the learned judge had arrived at on a review of 
the facts. The Court however is of opinion that the 
learned judge in dealing with the question in this aspect 
was in error in not recognising the equitable as well as 
the legal rights of the testamentary guardian, and that he 
had arrived at a decision which could not be supported, 
inasmuch as it departed from the established rules of 
the court in dealing with applications like the one be- 
fore him. The position of a testamentary guardian is 
a very peculiar one. He derives his appointment from 
the will of the testator ; he derives his authority and 
duties from an act of Parliament. It is doubtful, 
to say the least, whether the Court has jurisdiction to 
remove him from his position,, which it is un- 
doubtedly his right to hold till reasons are adduced 
to supersede him in the exercise of that office, and to 
appoint another person to perform the duties of guar- 
dian in his place. The Court would, when the ques- 
tion is submitted to it in a proper form, never refuse 
to consider whether he was or was not a fit and proper 
person, or whether he was or was not in such a position 
as would enable him to discharge his duties as guar- 
dian for the benefit of the children. But the Court 
in dealing with cases of that kind acts on entirely 
different principles from those on which it acts when 
an application is made to it to appoint a guardian 
originally for an infant. The principles on which the 
Court acts in such a case have been clearly stated. 
This Court acts now in the same way as a court of 
equity would. It is no longer a court of equity. It 
is a court exercising civil jurisdiction ; but in deal- 
ing with questions relating to the care and cujstody of 
cMldren who are under the care of the Court, the 
principles which regulated courts of equity regulate 
the proceedings of this Court. The rules which regu- 
lated courts of equity in dealing with these cases were 
stated in several cases. In Beattie v, Johnson, 1 
Phillips, 17, it was decided by Lord Cottenham that 
although the Court will sbmetimes appoint a guar- 
dian to an infant without a reference to the master, 
where no objection is made to the individual proposdd 
it will in no case dispense with a reference where the 
guardianship is contested between two parties" as ap- 
peared to be the case as regarded these infants. And 
the Court said in reference to the circumstances of 
that case : — 

^* Then these gentlemen come before tk^ Coiui^ and say this 
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order has been made in error because we are testamentary 
guardians — four out of eight who were named. Now if that 
be the fact, a very different view of the case is presented to 
the Court, for although the Court has the power of intevfering 
in certain cases with testamentary guardians it proceeds on 
very different rules and principles from those which regulate 
its conduct where the discretion of appointing guardians 
devolves upon it in the first instance. And on the supposition 
that these persons are testamentary guardians the order now 
appealed from is clearly erroneous, because in that case the 
Court had no right to appoint four out of eight, nor had iU any 
jurisdiction on that sort of application to appoint guardians 
at all." 

The particular grounds upon which an application to 
supersede a testamentary guardian and to appoint 
another person to discharge his duties were stated by 
Vice-chancellor Knight Bruce in the case of re FynUy 
2 De G & S. 457. He said— 

** The jurisdiction to which the present petition is addressed 
is one thai, infinitely various as are the possible circumstances 
in which it is applicable, is yet restricted, and, I believe, 
wisely restricted, by certain principles and rules from which 
there can with propriety be in its exercise no departure. The 
acknowledged rights of a father with respect to the custody 
and guardianship of his infant children are conferred by the 
law, it may be, with the view to the performance by him of 
duties towards the children, and, in a sense, on condition of 
performinc: those duties ; but there is great difficulty in 
closely denning them. It is substantially impossible to ascer- 
tain or watch over their full performance, nor could a court of 
justice usefully attempt it. A man may be in narrow circum- 
stances — he may be negligent, injudicious, and faulty as the 
father of minors ; he may be a person from whom the discreet, 
the intelligent, and the well-disposed, exercising a private 
judgment, would wish his children to be, for their sakes and 
his own, removed He may be all this without rendering 
himself liable to judicial interference, and in the main it is for 
obvious reasons well that it should be po. Before this juris- 
diction can be called into action between them it must be 
satisfied not only that it has the means of acting safely and 
efficiently, but also that the father has so conducted himself 
or has shown himself to be a person of such a description, or 
is plaoed in such a position as to render it not merely better 
for the children, but essential to their safety or to their 
welfare, in some very serious and important respect, that his 
rights should be treated as lost or suspended — should be 
superseded or interfered with." 

These principles had not been altered by the subse- 
quent passing of the Judicature Act. They were still 
applicable and binding upon the Court in the exercise 
of its jurisdiction, and they were formally approved 
and deliberately acted on in re Goldsworthy^ 2 Q.B.D. 
75. Those rules govern this Court, and re- 
quired that the Court, before it interfers with the 
rights of a testamentary guardian, or supersedes him 
in the exercise of his functions, should be satisfied 
either that the guardian has acted in so improper a 
manner or placed himself in such a position, as to 
imperatively require in the interests of the children 
in some essential particular that he should be super- 
seded in the exercise of his office. Till such a case is 
adduced the Court has no jurisdiction to supersede a 
testamentary guardian in the exercise of his duties and 
rights with respect to the children, or to refuse to 
withhold from hrm the means by which he might be 
enabled to satisfy those duties and rights if from any 
cause the custody of the children which is essential 
to the performance of his duties as guardian, is 
withheld from him. He is entitled as a matter of 
right to claim the assistance of the Court in obtaining 



the custody of the children. This case might be con- 
sidered, as it was considered, as one where the testa- 
mentary guardian applied for the custody of the chil- 
dren, and asked that they should be delivered up, and 
as if the Court was hearing an application for an in- 
junction to restrain the testamentary guardian from 
proceeding with it. In such a case it would be neces- 
sary for the peraon who had the control and custody 
of the children to prove that the testamentary guar- 
dian was either an unfit person to have their care or 
that he had placed himself in such a position that it 
was not fit that he should be allowed to continue to 
exercise his rights and duties as testamentary guar- 
dian. On such an application, on a case made out 
adducing sufficient reasons, a reference might be made 
to the master in order to inquire into the facts and 
ascertain and determine what scheme would be best for 
the interestj^of the children, for their care, custody, and 
welfare, and whether on the whole it would be neces- 
sary and proper and for the l)enefit of the children 
that the testamentary guardian should be superseded 
and another person appointed. These two considera- 
tions were not entertained by the learned judge who 
dealt with the writ. The learned judge appeared to 
have decided it as if it were a question of the relative 
merits of two persons, each of whom was applying to 
be appointed as guardian. And on a review of the 
facts the learned judge came to a conclusion that they 
should remain with Mr. Wynne. He proceeded to 
state that his refusal to order Mr. Wynne to deliver 
up the children did not finally conclude the matter, 
and he said, "Should any change occur in Mr. 
Wynne's domestic arrangements, or in his household ; 
should he not fulfil the promises he has made in his 
affidavit ; or should the present satisfactory state of 
things, so far as these children are concerned not 
continue, a fresh application should be made." That 
was in effect a superseding of the testamentary 
guardian, on the assumption that he was not a fit and 
proper person to have the care of the children, and an 
order that he should not have their care and custody 
till another person, who was appointed in his room 
should appear to be unfit to retain their custody! 
The eflfect of that decision was to supersede the legal 
testamentary guardian, and the refusal to grant a 
JiabeascorptiSy or the refusal of a writ, which the 
legal guardian was entitled to obtain from the Court 
or the refusal to make an order which a party had 
the right to apply for, was in itself an order. This 
decision of the judge was an order in legal and 
practical effect that the testamentary guardian should 
not have, for a time to be determined only by the 
possible misconduct of another person, the custody of 
the children, and should not be allowed to exercise 
the rights conferred on him by his appointment by 
the testator. We think the judge proceeded on a 
wrong basis in dealing with this matter ; that he did 
not consider the proper grounds upon which the 
application should be made and dealt with. The 
learned judge did not refer to the imputation cast in- 
directly and by inuendo only upon the testamentary 
guardian in the affidavits. He appeared to have 
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attached no weight, and very properly attached no 
weight, to it; and in the absence of any chargo 
against the testamentary guardian, or proof tliat the 
guardian had iiiisconducttd himself, or placed himself 
in such a position as to be untit to exercise the duties 
of guardian, the judge was not justified in withholding 
the relief claimed by the guardian ; he was not 
justified in virtually superseding the guardian, and 
appointing another person to exercise his duties in his 
place. The appeal will be allowed, and an order 
made that the chUdren should be delivered up to the 
testamentary guardian, Mr. John Richmond Smith, 
and that the costs of the appeal should be borne by 
Mr. Wynne. 

HoLBOYD, J. — One matter has been introduced into 
the consideration of the case which I think should not 
be mixed up with it. That was that the testamentary 
guardian happened to be residing out of the juris- 
diction. The learned judge did not arrive at his 
decision on that ground. He referred to it no doubt 
in his judgment, but he did not base his determination 
upon it. What he was considering was the relative 
merits of the two schemes put forward, one by the 
testamentary guardian, and the other by Mr. Wynne, 
the stepfather of the children, as to the peison with 
whom they should reside for the present. If a suit 
had been instituted or an action had been brought to 
remove the testamentary guardian on the ground that 
he was out of the jurisdiction of the court, or to have 
another guardian appointed to act with him, the 
Court might adopt various courses. It might allow 
the guardian, if he thought fit, to undertake to reside 
within the jurisdiction, and that would remove any 
difficulty ; or it might appoint some other person to 
act as guardian along with him, and for that purpose 
it would refer it to the master or chief clerk to inquire 
and report as to who was a fit and proper person to 
act as guardian with him. It w^as possible that on the 
reference it might be found that Mr. Wynne should 
be appointed. It was equally possible that Mr. R- 
Smith might be appointed. But in either case the 
Court would pay the greater respect to the wishes of 
the testamentary guardian. It certainly would not 
treat residence out of the jurisdiction as a disqualifi- 
cation, more particularly having reference to the fact 
that he was out of the jurisdiction when he was 
appointed by the testator. Some valuable observa- 
tions with reference to the position of testamentary 
guardian have been made in Johnston v. Beaity, 
(lOCe&F. 122) where the Lord Chancellor said : — 

"The Lord Chancellor has directed the master to enqnire 
who are the proper persona to be appointed guardians oi the 
infant, or, in other words to approve of persons to be guar- 
dians ; to inquire what will be a pn)per maintenance for the 
infant, what her property consists of, and what scheme of 
education should be adopted. I apprehend therefore, that 
the order is a common rule of the Uourt and I really do not 
precisely understand the ground upon which it is objected to. 
I can state some of the ot^jections which have been urged at 
the bar, but which appear to me to be altogether invalid. 

One objection is this : that tutors and curators have 
been already appointed ; that the young lady being a Scotch 
child tutors and curators have been appointed in Scotland by 
the will of the father. The father is d-^ad and the mother 
also is dea<l ; bnt the child is here in England. The tutor 



and curators are domiciled and living in Scotland ; they are 
out of the jurisdiction of the Court. The Court can exercise 
no control over them ; cannot make them amenable for any 
misconduct in the management of the uifant ; and I appre- 
hend that in all cases the Court ret^uirea that there shall be a 
guardian appointed within the jurisdiction of the Court 
responsible to Court subject to its jurisdiction and its author- 
ity. If there be a parent, residing out of the jurisdiction, 
the Court interferes and appoints a guardian within the 
jurisdiction if there be a testamentary guardian residing out 
of the* jurisdiction the Court appoints a guardian witliin the 
jurisdiction ; because it must have some person to look to, 
some person who is the representative of the Court on the 
spot, responsible to the Court, who shall have the care and 
management of the infant. 

The tutors and curators, domiciled in Scotland, have no 
authority in this country : they cannot control the infant. 
If the infant chooses to take the protection of any other 
person who may be an improper person deluded, if you will, 
oy that person the tutor and curators have no power of them- 
selves to interfere. But they have the power to interfere 
through the medium of the Court of Chancery, a guardian 
may be appointed by the authority of the Court of Chancery : 
and if a complaint is made to that Court by the tutors and 
cuvators the Court of Chancery wiU set it right through the 
medium of the officer whom the Court has appointed, if it is 
thought desirable that the child should go to Scotland to 
reside the tutors and curators have no power to take the child 
to Scotland, unless the Court, having appointed a guardian, 
thinks fit for the benefit of the child to direct the guar- 
dian to hand the child over to the Scotch tutors and 
curators, in order that it may be carried to Scotland 
for the purpose of education or for any other purpose. 

Having regard to these observations it appears to me 
that the object of the Court in appointing a guardian to 
act along with the testamentary guardian was not in 
any degree to detract from the authority which be- 
longed to the testamentary guardian, but to enable the 
Court to exercise that care which the Court of 
Chancery exercised over all guardians who had wards 
of Court A proper application to the Court would 
proceed in the regular manner. In this case there 
would be an independent application on behalf of the 
infants by their next friend, that some person should 
be appointed to act along with the guardian appointed 
by the will. When that was done it would be time 
enough for the Court to act. At present we must treat 
the testamentary guardian as having full authority. 
That being so, what were his rights 1 Where there 
was no guardian, or where there was one not under 
the control of the Court, a reference was directed to 
the master. But what had been done in this case was 
to suspend the testamentary guardian and virtually 
to appoint another person as guardian without any re- 
ference to the master or chief clerk at all to ap- 
point that person, or requiring him to give any secu 
rity for the due performance of his duty which would 
otherwise be required of him, and to get rid of the 
necessity of a reference to the chief clerk for an 
inquiry concerning the maintenance and education of 
the infants and throw overboard altogether the wishes 
of the legal guardian, and by a mere fiat in Chambers 
to determine where for the present, the infants shall 
live, without going through the course which was in- 
variably pursued by a Court of Equity. All the steps 
by which the Court obtains proper information have 
been overlooked and passed over. I will not go into 
the merits of either of the persons. Personally, I 
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think that Mr. Wynne has acted in as admirable a way 
as a man could have acted, and there was not 
the slightest doubt he would continue so to act. But 
that is not at all the question with which we have 
to deal. In reference to the lady whom it was pro- 
posed to take into the house to look after the children, 
her character has not been assailed and no imputation 
rests upon her. Her litness for the position has been 
challenged in the most delicate way, and for reasons 
that were perfectly obvious, and which need not be 
stated. It would bo a very unhappy thing for the 
children if they should come to learn, as they might 
come to learn, that the lady whom they come to recog- 
nise as a mother hod had dissensions with her husband. 
The less they knew about that the better. This 
case was one as if the Court was asked to restrain by 
injunction the testamentary guardian from pursuing' 
his legal right*. He ought to be placed in the position 
which the law entitled him tt^ occupy. There was no 
imputation on his character, there was nothing proved 
against him, and there wa«i no iitt^^mpt to support the 
allegations made against him in the affidavits. Even 
if we were weighing in the balance the merits 
of the two opposite schemes, the Court would not go 
into the minutse of detail which the learned judge 
seemed to have gone into. As one illustration — if 
provision was made by the fatlier's will for the main- 
tenance of a child — no instance could be found where 
the Court hnd taken that child from the testamentary 
guardian, and committed it to .somebody else simply 
because that somebody else said he would maintain it. 
There were other little matters of a similar kind. 
People might form different opinions as to the relative 
advantages of the two schemes, but one could hardly 
judge fairly upon it on a writ of habeas corpus. So 
far as the affidavits went, there was nothing to show 
that one scheme could be said to be more to the 
advantage of the infants than the other in regard to 
their comfort, health, education, or pecuniary benefit. 
I say that because it must not be supposed that I 
agree with the learned judge in that particular, but 
this is not the proper time to deal with these matters. 
Kerferd J. — I concur and I rest my judgment on 
the ground of the want of power in the Court to 
supersede or set aside the testamentary guardian 
without cause. In the affidavits there was no imput- 
tation cast upon the testamentary guardian. I think 
that the judgment against which the appeal was 
brought was one that the Court had no power to make 
in the absence of any imputation upon him. If the 
Court had power to appoint a guardian, I could not 
conceive a more difficult task it would have to per- 
form than to decide upon these conflicting affidavits. 
We know what affidavits are. It would be utterly 
impossible to obtain from them information which 
would guide the Court in forming an opinion as to 
who was the proper person to take charge of the 
infants. If such an inquiry were made, it should be 
in another way than by affidavits. 

Appeal cdlotved tuith costs. 

Solicitors for appellant Madden tt Butler; Solicitors 
for respondent Cu4hbert Hamilton tt Wynne 
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In re Jonks. 

16th September. 

Application for admission as a barrister — general 

rules of the Supreme Court^ 1887, rule 8 sub-section 

1 — Mea/ning of the words " University recognised 

by the University of Melbourne — the /act that a 

holder of the degree of B,A. of tlie University of 

Adelaide has been admitted with due Jorm by the 

University of Melbourne ad eundem gradum is 

sufficient proof that the University of Adelaide has 

been recognised by the University of Melbourne. 

Application by Albert Edward Jones for admission 

to the Victorian bar. The applicant claimed to be 

qualified as a Bachelor of Laws of the Adelaide 

University and his admission was moved on an 

order signed by three judges of the Supreme Court. 

He had previously applied to the board of examiners 

for barristers for a certificate to entitle him to be 

admitted as a barrister but the certificate was refusetl. 

The board relied on rule 8 sub-section 1 of the rul<^s of 

the Supreme Court 1887 which provides that • — 

** Every person applying to be admitted to practice as a 
barrister in the Court shall — (1) be of good fame, aud have 
attained the age of 21 years, and have been admitted to 
the degree of Bachelor of Laws in the University of 
Melbourne, or after examination in some University re- 
cognised by the University of Melbourne, and shall have been 
a student at law for at least one year." 
The board decided that the Adelaide University was 
not one recognised by the University of Mell>ourne, 
and having refused to give the applicant a certificate 
he appealed to the judges under rule 11, which pro- 
vides that " any person dissatified with the refusal of 
the board to grant him a certificate shall be at liberty to 
appeal against such refusal to the judges of the court, 
and such appeal shall be heard by any three or more 
of the judges at such time as they shall appoint, and 
they may dismiss or allow such appeal, or make such 
other order as to them may seem fit." Three of the 
judges (the Chief Justice, Mr. Justice Williams, and 
Mr. Justice a'Beckett) heard this appeal in chambers, 
and intimated an opinion that the Adelaide University 
was recognised by the Melbourne University, and the 
matter went back to the board of examiners, who, 
however, adhered to their original opinion that it had 
not been recognised, and refused to give a certificate. 
Mr. Jones again brought the matter before the judges. 
The case was then heard before the Chief Justice, Mr. 
Justice Holroyd, and Mr. Justice a'Beckett, in 
chambers, when it was decided to grant an order 
entitling him to be admitted as a barrister, and giving 
him leave to apply for admission. 
Mr, Fink to move the admission. 
Mr. Goldsmith to show cause. I appear to show 
cause against Mr. Jones's admission. The bar com- 
mittee, having heard of the difference of opinion 
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between the board of examiners and the judges, have 
desired me to appear to support the opinion of the 
board And in order to avoid any difficulty under the 
rules I shall nominally show cause on my own behalf. 
Rule 17 provides that " any person may show cause 
to the* board, the judges, or the court, against the 
admission of any applicant." 

\Holroyd, J, — I think I should hold myself bound 
by the decision of the judges who heard the appeal. 
I do not see how the Court can sit and hear an appeal 
from the finding of the three judges who sat as a Court 
of Appeal.] 

The order of the judges who heard the appeal from 
the board of examiners was made ex parte : if the 
order of the judges was final it practically took away 
the powers given by rule 17. [Uigirvbotham^ C.J. — 
I think the dismissal or allowance of the three judges 
was not expressly intended to be final and the right is 
reserved to any person to show cause — the fact that the 
three judges made the rule seems to place us in the 
same position as if they had given the certificate.] 

Their Honors decided to hear Mr. Goldsmith on the 
main question, reserving the point as to whether, at 
that stage, he was entitled to be heard. 

Mr. Goldsmith. — Mr. Jones is a resident of Victoria. 
He went to Adelaide and was admitted to the degree 
of Bachelor of Laws there. He then went to Sydney, 
and obtained the ad eundem degree of Bachelor of 
Laws there. He then came back to Melbourne, and 
applied to be admitted ad eundem to the Melbourne 
Univers'ty, and was refused twice. Mr. K. F. 
A'Beckett, the registrar of the University had made 
an affidavit, in which he said that in March 1889, Mr. 
A. E. Jones applied to the council of the University 
of M<*ll>ourne under the statutes of the University 
then in force to be admitted ad eundem to the degree 
of Bachelor of Laws in the University of Melbourne 
as a I {ache! or of Laws of the University of Sydney. 
On the 23rd March, 1889, the professorial board of 
the Melbourne University made a report on his app- 
lication, in which they stated that they desired ** to 
point out that applications ad eundem for graduates 
who have taken the degree of LL. B. in the University 
of Adelaide have not been granted by this University, 
the degrees not being deemed equivalent. The present 
appears to be an application of the same kind made in 
an indirect way." On the 1st April, 1889, the council 
considered the application of Mr. Jones, and refused 
to grant his request ; and on reconsideration of it on 
the 17 th June, again refused the application. Mr. 
A'Beckett added in his affidavit that no statute or re- 
gulation has been passed by the University of Mel- 
bourne for the recognition of the University of Ade- 
laide, or of any other university, and in every case 
which the degrees or the examinations of any univer- 
sity out of Victoria have been accepted by the Uni- 
versity of Melbourne it has been on the special re- 
solution of the council. The statutes of the TJniversity 
provided that " persons who have been admitted to 
degrees in any University recognised by the Univer- 
sity of Melbourne, and who shall produce evidence of 
the same satisfactory to the professorial board, may 



be admitted to the same degrees in the University of 
Melbourne.'' It was admitted that on one occasion 
the University of Melbourne did admit to the ad 
eundem degree of Bachelor of Arts a gentleman who 
was a Bachelor of A.rts of the Adelaide University, 
but it was submitted that that was nota " recognition " 
of that University in the proper sense of the term. 
The word " recognise " was not to be used in its collo- 
quial meaning, but as a term of art. [cC Beckett J. — If 
the Melbourne University did not recognise the 
Adelaide University, then they acted illegally in ad- 
mitting one person to a degree of Bachelor of Arts. 
The fact that they admitted him showed that they 
had recognised the Adelaide University.] That 
recognition only applied to that degree. It did 
not refer to all the degrees of the Adelaide Uni- 
versity. In the report of the council of the Univer- 
sity for the year 1884-5, it was stated that, " In accord- 
ance with the recommendation of the Professorial 
Board, the council has resolved to recognise each year 
of the course for the degree of Bachelor of Arts in the 
University of Adelaide, and also the degrees of 
Bachelor and Master of Arts of that University." 

\cC Beckett J. — This application has nothing to do 
with the admission by the Council to an ad eundem 
degree of Bachelor of Laws. The council might be en- 
titled to say that the Degree of Bachelor of Laws at 
Adelaide was not equivalent to that in the Melbourne 
University. But there was nothing in the rules of the 
Supreme Court for the admission of barristers to 
require that the two degrees should be equivalent. 'It 
was only requir(»d that it should be a degree of 
a University recognised by the University of 
Melbourne ; and here the Melbourne University had 
recognised the Adelaide University by admitting one 
of its graduates to a corresponding degree.] That 
was only an isolated instance referring to one 
degree. The L.L.B. degree of Adelaide had not been 
recognised. I submit that the Adelaide Univers- 
ity has not been legally recognised. It could only be 
recognised by a statute of the University, and it did 
not appear that any such statute liad been passed. 
This was a matter of importance to the law school of 
the Melbourne University, because in the Adelaide 
University only a three years' curriculum was required, 
whereas in the Melbourne University the period of 
studentship was five years. People were not likely to 
spend five years in Melbourne if they could get the 
same advantages by going to Adelaide for three years. 
[Higinbotliam C.J. — That might be a reason for 
altering the rules.] The Court cannot say that the 
University of Melbourne has recognised the University 
of Adelaide when the evidence of the registrar of the 
Melbourne University shows that no such recognition 
had taken place. 

C.A.V. 
17th Sep. 

HloiKBOTHAM C.J. — Mr. Goldsmith has shown 

cause to the Court under rule 17 of the rules of 1887 

against the admission as a barrister of Mr. Albert 

Edward Jones under an order made under rule II by 

' three of the judges of this court, whereby it was 
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ordered that notwithstanding the refusal of the board 
of examinere to grant Mr. Jones a certificate under 
rule 10, he might, on payment of the proper fee, be 
admitted to practice as a barrister. In the view that 
we take of this case, it is unnecessary to determine 
whether the Full Court has jurisdiction on a motion 
like the present to allow an objection identical with 
one alrea«ly heard by the judges on appeal by the 
applicant from the board of examiners, and overruled 
by the judges. Mr. Jones has claimed to be qualified 
under subsection 1 of rule 8, as a person who has 
been admitted, after examination, to the degree of 
Bachelor of Laws in a university recognised by the 
University of Melbourne. Rule 8, subsection 1 is in 
the following terms : — 

** Every person applying to be admitted to practice aa a 
barrister in the court shall (1) be of good fame and have 
attained the fall ase of 21 years, and have been admitted to 
the degree of Bachelor of Laws in the University of Melbourne 
or after examination in some university recognised by the 
University of Melbourne, and shall have been a student at law 
for at least one year." 

Mr. Jones has produced in proof of this qualification 
his degree of Bachelor of La^vs, granted to him by the 
University of Adelaide. It is objected for cause that 
the University of Adelaide is not a university recog- 
nised by the University of Melbourne within the 
meaning of rule 8. The question raised by this ob- 
jection is one of fact, and is to be determined upon 
evidence by the board of examiners, or, in case of 
appeal, by the judges of this court. The acceptance 
or rejection by the council of the University of Mel- 
bourne of an application of a graduate of another 
university to be admitted ad enndem gradum must be 
determined by the statutes and rules of the University 
of Melbourne. Rule 8 of chapter 11 of the statutes 
is in these terms : — 

** Persons who have been admitted to den-ees in any uni- 
versity recognised by the University of Melboume, and who 
shall produce evidence of the same, satisfactory to the pro- 
fessorial board, may be admitted to equivalent degrees in the 
University of Melbourne." 

It appears on affidavit that such an application by 
Mr. Jones has lately been rejected by the council, not 
because the University of Adelaide is not a university 
recognised by the University of Melboume, but be- 
cause the professorial board reported that applications 
from graduates who have taken the degree of LL.B. 
in the University of Adelaide have not hitherto been 
granted by the University of Melboume, the degrees 
not being deemed equivalent. Consideration of the 
equivalence of degrees is expressly sanctioned by the 
statute of the University, chapter 11, rule 8. It 
assumes a previous recognition by the University of 
Melbourne of the university whose degree is found not 
to be equivalent. The council of the Uni^ersity of 
Melbourne does not appear to possei=is under its statute 
the power of admitting a graduate of a foreign univer- 
sity ad ewidem gradum^ except where that foreign 
university has been recognised by it previously or by 
a simultaneous act. The mle of this court allows in a 
case like the present no consideration of the equival- 
ence of the degree of LL.B. in the University of Mel- 
boume with the same degree of a foreign university. 



Has that university been recognised by the University 
of Melbourne ? That is the sole fact which the appli- 
cant for admission to practice as a barrister is bound 
to establish. The term " recognised " is ambiguous. 
It first found a place in our rules in connection with 
the right of admission to practise as a barrister as far 
back as the year 1857. It appears to have been in- 
troduced into our rules from the statutes of the 
University of Melbourne. There is ground for 
probable conjecture that it was first adopted by the 
first chancellor of the University, and a judge of this 
court. Sir Redmond Barry, who rendered distin- 
guished services, that claim grateful notice, to both 
institutions at an early period of the growth of the 
University. It cannot be doubted, we think, that 
the word imports an act or acts of friendly 
notice by the University of Melbourne of the seats of 
learning and higher education that then were or that 
might be afterwards founded in the Australian and 
other colonies of Great Britain, and that the policy of 
the rule which contains and is based upon this word 
was to extend the comity that has been shown from 
the first by the University of Melbourne to the home 
universities of Oxford, Cambridge, and Dublin to 
similar institutions in Australia and elsewhere, which 
should establish an equally high standard of general 
education, and with which a friendly interchange of 
the same degrees might consequently be safely encour- 
aged. It has been admitted on this argument, and it 
was clearly proved on the appeal to the judges, that 
a holder of the degree of B.A. of the University of 
Adelaide has been admitted with due form by the 
University of Melbourne, ad eundem gradum. No 
act can be done in our opinion that can more clearly 
show the intention of the governing body of the Uni- 
versity of Melbourne to recognise the University of 
Adelaide. It could not indeed be lawfully done at all 
unless the University of Adelaide had been already 
recognised by the University of Melbourne. Omitting 
other proofs which are forthcoming, of inferior force, 
but indicating the same intention, we are of opinion 
that this proof is sufficient to establish the fact that 
the University of Adelaide has been recognised by the 
University of Melboume, and that the applicant has 
thereby satisfied the only condition alleged to be 
wanting to his qualification to be admitted to practise 
as a barrister in this court. We express no opinion 
as to whether our rule 8 in its present form makes 
adequate provision in this respect for the qualification 
of a barrister. We only interpret and apply the rule 
of this court as it stands. Mr. Albert Edward Jones 
will, therefore, be admitted. 

HoLBOYD J. — The construction which is put by Mr. 
Goldsmith on our rule 8 would make that rule read in 
this way "been admitted to the degree of Bachelor of 
Laws in the University of Melboume, or after exami- 
nation in some university recognised by the University 
of Melboume," with the addition of the words " admit- 
ted to such degreee." I hesitated whether I could 
import these words into the rule. But I think it 
would do violence to the language of the rule to 
introduce them. If the original intention of the rule 
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was as suggested by Mr. Goldsmith, unfortunately the 
framers of it have not given effect to it. 

A* Beckett J. — I concur with the judgment. 

Mr. A. E. Jones was then admitted as a barrister 
of the Supreme Court. 



SUPREME COURT SITTINGS. 



(Before Hodges J.) 



Seath v. Boole. 



October 28rd. 



WiU, construct ion — Coiitract for the sale of land — 

Snhspqueyit c/evise to vendees. 
A sold to his two sons certain land for a certain sum 
payable by instalments : before the time fixed for the 
payment of any i7istalmentj A died having duly 
made his last will which bore d<zte shortly after the 
date of the contract of sale ; by his unll lie devised 
the land in question to his two sons {above mentioned) 
*^for their own use in equal shares.^^ 
Held that ihp fvo sons took the land absolutely. 

Action by William Seath (executor of Thomas 
Bogle deceased) against David Bogle and James 
Bogle, l^y a contract dated 4th July 1 884, Thomas 
Bogle sold to the defendants, who were his sons, 
certain land ;it Doncaster for the sum of LI, 050 ; the 
terms of payment were a deposit of LoO and the 
balance to be paid by two equal instalments on the 
1st July 1889 and the 1st July 1894. The testator 
died on the 4th January 1885. He made his will on 
the 11th December 1884, and after appointing the 
plaintiff and the defendant David Bogle executors, 
provided {inter alia) as follows ; " I devise and 
** bequeath my freehold property at Doncaster con- 
** sisting of . . . unto my sons David Bogle and 
" James Bogle for their own use in equal shares." 
The property mentioned in the will was the same 
property as was the subject matter of the above 
mentioned contract. David Bogle obtained possession 
of the contract immediately on the death of the 
testator and did not disclose the fact of its existence 
to the co-executor until shortly before this action was 
brought. The plaintiff asked for a declaration that 
the contract should be specifically performed. 

Topp (with him Anderson) for the defendants ; 
the devisees are entitled to take absolutely, Nettleton, 
V. Molyneux (15 V.L.R. 13), on the question of costs 
Hill V. Stewart (13 V.L.R. 76) was referred to. 
Mc Arthur appeared for the plaintiff. 
His HoNOi. — By a contract dated the 4th July 
18S4, Thon as Bogle sold to the defendants certain 
land at l>on caster. He died shortly afterwards and 
before his death and after the contract he devised the 
same piece of land to the two defendants, David 
Bogle and James Bogle for their own use in equal 
shares. The contract still remained uncompleted and 
with the exception of the deposit no money had been 
paid. The plaintiff, as executor, seeks specific per- 



formance of the contract ; the defendants say that 
they are entitled to be discharged by reason of the 
devise in the will. In my opinion that contention is 
the correct one. The devise in the will, if it only 
gave them the land after payment, would be giving 
them nothing at all. Therefore, so far as a testament- 
ary disposition is concerned, it would have no effect. 
I think I should give the testator's words some mean- 
ing and I cannot give them any meaning unless I hold 
that the contention of the defendants is the correct 
one. I think that view is supported l>y a considera- 
tion of that part in the will in which he gives them 
the property for their own use. If they had come to 
the executors and asked them to transfer the estate 
to them, the executors would have had no reason to 
refuse but would have had to execute the transfer. 
If this were done, then when the executors, four years 
afterwards, called upon the defendants to pay the 
instalment, due under the contract, tlie defendants 
might ask them to sliow that they could give them 
the estate : and this they ^^ould be unable to do as 
they would have nothing to convey. So I think it is 
clear that the testator meant that the two defendants 
should take the property absolutely, and I refuse to 
make the declaration asked for. As regard "^ the 
question of costs, one of the defendants was a co- 
executor ; that defendant got the contract immediately 
after the death of the testator, but the whole estate 
appears to have ^ '^en administeied without his co- 
executor knowing anything about that document. I 
think under the circumstances I ought not to give costs. 
Judgment for the defendants without costs. 

Solicitors for plaintiff, Michie ; for defendants, E. S. 
Anderson <fc Son. 



PROBATE JURISDICTION. 



(Before Hodges,) J. 



In thb Will of W. B. Walker, Deceased. 

Oct. 24. 

iTo. 92Sj section 4, 7 — Affidavit of conformity — 
Executor — A dministrator — Master-in-Equity, The 
Ma^ter-in-Equity is not entitled by tJie terms of tJie 
Act to demand from the attorney under power, of an 
executor residing in England, an affidavit of conr- 
formity before the seal is affixed to the exemplification 
of the probate of a will. 

Motion on behalf of A. I*. Malleson, attomey- 
under-power of the executors appointed by the will of 
W. B. Walker, deceased, for an order directing the 
Master-in-Equity to affix the seal of the Supreme 
Court to an exempliij cation of the probate of the 
said will. It appeared that the Master had refused 
to permit the seal to be :iffixed because no affidavit 
promising due performance had been filed. 

Bayles in support : — No such affidavit as the Master 
requires is necessary ; sections 4, 7, and 11 of No. 
928. No rules have been made aa^^rmitted ^by the 

^c*- Digitized by CiOOgle 
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NdgUbowr on behalf of the Master-in-Equity :— ^-The 
word " duty " in section 4 comprises the duty of mak- 
inff the affidavit in question. 

His Honor : — This is an application to the court 
for an order directing the Master in Equity to affix 
the seal of the court to the exemplification of the pro- 
bate of a will. The application is made by the attorney 
under power of certain executors, and the question 
raised by the Master is, as to whether or not, before 
be should affix the seal, he is entitled to obtain what 
is termed an affidavit of conformity. It is urged by 
the Master that he is entitled to demand t£ht, by 
reason of the 4th section of No. 928. In that section the 
following words occur ; " and etery such executor of 
" any such will and administrator of any such estate 
" and person authorised by power of attorney as afore- 
'* said shall perform the same duties and shall have 
" the same rights and every such executor and adminis- 
"trator and person authorized by power of attorney 
'* as aforesaid and the estate of every such deceased 
*' person shall be subject to the same liabilities and 
^ obligations as if such probate and letters of adminis- 
^*tration had been originally granted by the Supreme 
** Court of Yioioria." It is said that these words entitle 
the Master to require the affidavit in question before 
the seal is affixed. In my opinion that contention is not 
well founded. The duty which the administrator, 
under this section has to perform, is a duty which he 
is to perform after he is administrator and not 
before. And, so, I think that the duty which the 
executor has to perform is a duty whidi he has to 
perform after he becomes executor and not before. I 
think that this view is borne out by the terms of the 
7th section which prohibits the Master in the case of 
letters of administration from affixing the seal "until 
*< the statements of the estate of such deceased person 
'* are filed in the office of the Master in Equity .... 
<* and until all such probate stamp and other duties 
^* (if any) have been paid as would have been payable 
'* if sDch probate or letters of administration had been 
*• originally granted by the Supreme Court of Victoria." 
This view being borne out by the words of this latter 
•section I think the Master should be directed to affix 
the seal, or to take such steps as would enable the seal 
to be affixed. The act is somewhat difficult to 
comprehend and is curiously worded; and as the 
Master is justified in compelling the applicant to come 
here, in the discharge of a pubUc duty, I shall give no 
costs. 

Proctors ; MaUeson England A Stetvart, 



IN CH^\MBBB& 



(Before Kerferd, J.) 



Guthrie v: Guthrib. 

1st and 12th Nov. 

BuUs of Supreme Cowri 1884 Order XXXI r.r. 6, 11— 
Interrogatories — objections to answering — Tendency 
of answer to criminate — Bonafdes — 



Application on behalf of the plaintiff under order 
XXXI r. 11 for an order requiring the defendant to 
give a further and better answer to certain interroga- 
tories. 

The facts and arguments appear sufficiently from the 
judgment. 

Dr, MuMsn in support 

Mr. Hood to oppose. 

His Honor said I will consider the matter. 

His Honor on a subsequent day delivered the fol- 
lowing written judgment. This action is brought to 
obtain a declaration that the defendant, Mary Guthrie, 
is the trustee for the plaintiff, John Guthrie, of the 
proceeds of the sale of certain lands at Melaluka, in 
South Australia, and for accounts, and for payment 
of a sum which may be found to be due by the 
defendant to the plaintiff. It appears from the state- 
ment of claim that lands were obtained in the name 
of the plaintiff under the provisions of the South Aus- 
tralian Land Acts, and also in the name of the 
defendant, and that the plaintiff transferred to the 
defendant the lands in his name for the purpose of 
being sold in connection with lands held by the 
defendant, and this was done in pursuance of an 
agreement under which the plaintiff was to be paid a 
proportionate value out of the proceeds of the sale for 
the lands transferred by him to the defendant. The 
defendant denies the plaintiffs allegations, and states 
that as to any lands of which the plaintiff was the 
proprietor, he became so in violation of the provisions 
of an act of the Legislature of South Australia, 
intituled ''The Waste LandsAmendmentAct 1868-9,*' 
and in pursuance of an agreement made between the 
plaintiff and the defendant's husband, Thomas Guthrie, 
on the defendant's behalf^ whereby it was agreed that 
he, the plaintifl^ should select the lands, as the 
d^endant, Mary Guthrie's agent, and the plaintifl^ 
transferred the lands to the d^endant, in pursuance 
of that agreement. The plaintiff interrogates the 
defendant as to whether he, the plaintiff was not, in 
October, 1874, the proprietor of certain lands men- 
tioned in the statement of claim ; whether there .was 
ally agreement between the plaintiff and the defendant 
as to a transfer of such lands by the plaintiff to the 
defendant ; whether the plaintiff did not in October, 
1874, sign a transfer to the defendant of such lands, 
and what was the consideration, and in whose presence 
was it signed ; for what price were the said lands sold 
by the defendant ; whether her husband in September, 
1876, held certain lands as agent or trustee for her, 
and at what price and to whom were such lands sold ; 
were certain lands mentioned in the statement of 
claim selected or acquired by any person or persons as 
agent or agents for the defendant ; whether she, the 
defendant, on the 1st October, 1874, and on 20th 
July, 1 889, was possessed of or ei^titled to property 
for her separate use. The defendant contends that 
the answer to the first and to the last interrogator/ is 
a question of law which she is not bound to ansv/er, 
and she alao upon oath declines to answer the other 
interrogatdnes, alleging that she believes answering 
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would criminate her or expose her to the risk of a 
criminal prosecution. I think the objection as to 
answering the first and the last interrogatory is a 
good one. With regard to the other interrogatories, 
by section 3 of the Federal Council Act No. 2 this 
Court is enabled to take judicial notice of all acts of 
Parliament of any Australasian colony. I have 
examined the acts of Parliament for the colony of 
South Australia relating to waste lands, and I find 
that for certain things it does entail penal conse- 
quences. In the case of Lamb v. Munater (10 Q.B.D. 
llo), it was held that " an objection to answer inter- 
rogatories, which is ma^le by affidavit, oCu the ground 
of the tendency of the answer to criminate the person 
interrogated may be valid ... if from the nature 
of the question and the circumstances such a tendency 
seems likely or probable." On the alleged state of 
facts as disclosed by the pleadings and the affidavit, 
and after considering the provisions of the act of 
South Australia referred to, I would say that the 
alleged agreements, about which information is asked, 
may fall within the provisions of the criminal law of 
South Australia. In Smith v. Powell (10 V.L.R., 84) 
it was held that the defendant alone can judge whe- 
ther the answer which truth will compel her to give 
to the question or interrogatory will bring her within 
the peril or possibility of a conviction, and the judge 
must determine whether the objection is bona fide or 
not. The objection is taken on oath, and in the 
absence of evidence to the contrary I am bound to 
assume that it is taken bona fide, I therefore disallow 
the other interrogatories, as they are all connected and 
woven tofijether, and the answer to any one of them 
may be a step in a criminal prosecution. Whilst I 
disallow the interrogatories I do so without prejudice 
to any application that may be made as to the fraud^ 
alleged in paragraph 4 of the defence — viz., that the 
plaintiflT became proprietor of certain land in violation 
of the provisions of an -act of South Australia, inti- 
tuled the Waste Lands Amendment Act 1868-9. I 
think where fraud is alleged by' the defendant the 
plaintiff is entitled to ask which of the provisions he 
has violated, so that he may know what he has to 
meet when he goes to trial. I dismiss the summons, 
C0ST.S5 to be costs in the cause. I certify for counsel. 

Solicitors for plaintiff W. U, Ford \ for defendant 
Braham and Pirani. 



(Before Kerferd J.) 

Blackburn v. Waoner ; National Bank (Claimant.) 
■■ 14th November. 

Puhs of Supreme Court 1884 Order L VII, r., 1— 
Interpleader where a siveriff is directed to levy upon 
a judgment debtor's interest in tl^e pro])erti/ of a 
partnership^ he should seize so much of the partner- 
ship effects as may be requisite and sell tJie undivided 
share oj the debtor partner therein without reference 
to the state of the accounts between the debtor and 
his CO partners and should assign the debtor^ s in- 
terest therein to the purchaser. 



Sherifi's interpleader. 

It appeared that the execution creditor had obtained 
judgment against Wagner a member of the firm of 
Petsch Doehling & Co. The judgment creditor di- 
rected the sheriff as follows : — *< In reference to the^ 
fa issued herein for costs against the defendant Wagner 
we desire that a levy should be at once made upon 
the defendant's interest in the property of the firm of 
Petsch Doehling k Coy. of William Street Melbourne 
importers. The members of that firm are Max 
Wagner the defendant, Felix Petsch and Felix 
Doubling." The Sheriff seized the goods which form 
part of the partnership property. A claim was made 
by the National Bank to these goods and notice thereof 
was duly given to the sheriff ; and the sheriff then 
made the present application. 

Mr. Fox for the judgment creditor. — There is an 
objection which will prevent the sheriff from obtaining 
relief. The sheriff has never been instructed to take 
the goods of the partnership in execution but merely 
to levy upon them the interest if any of Wagner in 
the partnership property. The execution creditor 
does not claim the goods he claims the interest of the 
judgment debtor in them and the sheriff can sell that 
interest as instructed. The claimant has not put in a 
claim against the interest of Wagner in the goods 
and that is the only thing that the sheriff is directed 
to sell. 

His Honor — I should like to hear the sheriff in 
support of these proceedings. 

It was contended on behalf of the sheriff that the 
sheriff went into possession of the goods under the 
direction of the judgment creditor and he was entitled 
to be protected against any proceedings the claimant 
may take in respect of such levy ; no notice to with- 
draw had been given. 

His Honor said : — The law is clearly laid down in 
" Lindley on Partnership" 5th Ed. at pp, 356, 357, 
and 358 and the duties of the sheriff with respect to 
seizure of paitnership property are fully discussed there 
The modem rule is thus summarized " It was finally 
settled in conformity with the older cases that the 
sheriff's duty was, and it still is, to seize the whole of 
the partnership effects [seizable under Skfifa^ or of so 
much of them as may be requisite, and to sell the un- 
divided share of the debtor partner therein, without 
reference to the state of the accounts as between him 
and his co-partners. The sheriff, having seized the 
property of the firm proceeds to sell the interest of 
the judgment debtor in the chattels seized, and to 
assign the same to the purchaser." It is to be 
observed that the sheriff seizes sells and assigns but 
he has no business to take the goods of the firm out 
of the possession of the solvent parties. The sheriff 
therefore has no right at this stage to interplead. I 
refuse the application. 

Solicitors for judgment creditor Fox <fc Overend; for 
the claimant Malleson, England, d; Stewart ; for the 
sheriff Klingender, Dickson A Kiddle.^-^ j 
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SITTINGS IN BANCO. 



(Before Higinbotham C. J., Williams and 
A*BeckettJ. J.) 

Thomas v. Obmond 



Beal Property Statute 1864 S, 69. Action to recover 
poeseseian of title deeds. A married woman can extin- 
guish a power of appointment without her husband^ 8 
concurrence rwtwiOistanding the provisions of Section 
^% of the Real Property StaitUe 1864 This section is 
enabling not restrictive. 

Action to recover possession of the title deed^ to 
certain land in Fitzroy. Special case stated by consent 
for the opinion of the Court. The facts are fully 
stated in the judgments and the arguments turned on 
the point as to whether a married woman could ex- 
tinguish a power of appointment created by a settle- 
ment without her husband's concurrence notwith- 
standing the provisions of Section 69 of the Beal 
Property Statute 1864, 

Mr. Goldsmith ('with him Mr, Hayes) for the plain- 
tiff. 

The release of the power of appointment should 
have been with the concurrence of the husband and 
acknowledged under sect. 69 of the Real Property 
Statute 1864. {a! Beckett J, If the Married Women's 
Property Statute 1870 gives a married woman power 
to dispose of real estate as if she were a/cm« sole can- 
not she exercise a power over real estate t) No — the 
words ** Real estate " do not include powers over real 
estate : Williams Real Property 16th Ed. page 333 
He cited Cahill v. Cahill 8 App. Cas. 420. 

Mr. Higgins (with him Mr, Topp) for the defend- 
ant. 

Under the Married Women's Properly Act 1870 a 
married Woman could dispose of her interest in real 
estate without her husband's concurrence. Real estate 
means any interest and includes a power of appoint- 
ment ; she could have sold the power of appointment 
and why can she not extinguish it ? He cited 
Sandet v. Tungg 13 V.L.R. 75, London Chartered 
Bank of Australia v. f^empriere L.R. 4 P.C. 572 
and re Patterson 11 V.L.R. 768. 

CAT. 
30th September. 

a'Bkckbtt J. read the judgment of the court : — 
The plaintiff in this case claims as against the defend- 
ants to be entitled to the title deeds of land in the 
parish of Jika Jika, and a special case has been stated 
raising questions of law to be determined. The 
plaintiff is trustee of a settlement dated 16th April, 
1855. The defendants are the execuK)rs of a person 
who purchased the interests of the persons beneiically 
entitled under this settlement, and we have to deter 
mine whether . the interest he acquired as purchaser 
can be affected by the exercise of a power of appoint- 
ment given by the settlement, or whether that power 
has been effectually extinguished. If it has been 
effectually extinguished the pldintifi has no right to 



bring this action. By the settlement dated April, 
1855, land was granted and appointed to a trustee 
upon trust to pay the rents to Mary Ann Sarah 
Lansdown, or to allow her to receive them for her 
life for her separate use, and after her death upon 
trust for such persons as she should by will appoint ; 
and in default of her appointment, upon trust for the 
settlor, William Lansdown, for his life ; and after 
his death upon trust for the children of Mary Ann 
Sarah Lansdown who should be living at the time of 
her death. It has been questioned whether the 
trustees took the legal estate during Mrs. Lansdown's 
life, and whether the ultimate gift in default of 
appointment is a gift in fee or for life / but we think 
it unnecessary to determine these questions. Mr» 
Lansdown, the settlor died in April, 1865, leaving 
Mrs. Lansdown and one daughter, their only child, 
him surviving. In August, 1873, Mrs. Lansdown 
married one Thomas Campbell. The daughter 
married one James Frederick Poynting. By deed 
poll of 23rd August, 1875, Mrs. Campbell released or 
purported to release, unto Emily Susannah Poynting 
jand her heirs the land included in the settlement,, 
freed and discharged from the power of appointment in 
the settlement, to the intent that the said land should 
be discharged from the said power, and that Mary 
Ann Sarah Campbell might be debarred from execut- 
ing the same, and that the land should devolve as in 
default of appointment. By deed of 11th July 1876, 
Mrs. Campbell and Mrs. Poynting appointed and con- 
veyed the lands in the settlement for valuable con- 
sideration to Andrew Gibson Corbett. He died, and 
the present defendants are his e^i^cutors and trustees. 
The question is whether Andrew Gibson Cor Lett got a 
good title as against the persons claiming under the 
settlement or who could claim thereunder as appoint- 
ees under Mrs. Campbell's will, and this depends upon 
the validity of the deed poll by which Mrs. Campbell 
purported to extinguish her power. It is contended 
that, inasmuch as Mrs. Campbell's second husband 
was living at the date of this deed, and it was not 
acknowledged, as prescribed by section 69 of The Real 
Property Statute 1864, it is inoperative. Mrs. Camp- 
bell married her second husband after the passing of 
the Act Ko. 384, which provided by section 2 that a 
married woman should be capable of holding, alienat- 
ing, demising, and devising real estate as if she were 
a feme sole, and by section 3 that every woman 
thereafter marrying should hold all real estate belong- 
ing to her before marriage free from her husband and 
from his control and disposition in all respects as 
if she had continued unmarried. We think that Mrs. 
Campbell's interest in the land in question was her 
real estate, both as to the estate and the power. It 
was a beneficial interest in land as to the life estate in 
possession, and as to the powpr it was an interest 
which she might bind by contract and receive the 
consideration for the contract. It cannot therefore be 
contended that Itr. Campbell had by virtue of his 
marriage any beneficial interest in the land in settle- 
ment as to which his concurrence could have been re- 
quired to pass any interest ^to Mr^ Corbett, the pur- 
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chaser. The argument for the plaintiff depends upon 
section 69 of th« Eeal Property Statute and it is 
urged that unless Mrs. Campbell exercised this 
statutory power she, by reason of her marriage^ and 
though her husband had no interest in the property, 
could not extinguish the power of appointment. In 
support of this contention, reliance was placed on a 
passage in the judgment in Cahill v, Cahill, L.R., 8, 
Appeal Gases at p. 425, referring to an extract 
from Coke upon Littleton — *^ A man and his wife are 
but one person in the law," which is the reason '< why 
a man cannot grant or give his tenements to his wife 
during the ooverture." Notwithstanding this old 
principle of the common law a married woman has 
always been regarded as competent to exercise a power. 
Her individuaHty has not b^n merged in that of her 
husband by the legal fiction to such an extent as to 
make her sole act in exercise of a power void or im- 
perfect for want of her husband's concurrence. The 
law upon this subject is fully discussed, and the 
authorities are collected in Sugden on Powers^ 8th 
•edition, chapter 5. A married woman could at com- 
mon law, without her husband, execute a naked 
authority, such as to sell lands, whether giren before 
or after coverture, and though no special words were 
used to dispense with the disability of coverture. 
See Coke upon Littleton, 112. The right of independ- 
ant action as to the exercise of a power should extend 
to its extinguishment. Section 69 of the Ee<U Pro- 
perty Statute is enabling not restrictive ; section 70 
provides that it is not to deprive a married woman 
of any power which she possesses independently of 
section 69. We think that having reference to the 
provisions of Act No. 864, Mrs. Campbell was, with 
regard to the deed of 23rd August 1875, in the same 
position as if she had continual a widow, and, there- 
fore, that her power of appointment was effectually 
extinguished. We answer the question stated by 
declaring that the plaintiff is not entitled to get the 
possession from the defendants of any of the title 
deeds mentioned in the case, and, in the exercise of 
our discretion as to costs, we order that they be taxed 
and paid by the plaintiff to the defendants. 

Solicitors for the plaintiff, Fox A Overend; 
solicitors for defendant^ jfferald. 

(Before Holroyd, Kerferd, and A'Beckett, J.J.) 

CoimxBoiAL Bank v. Brbbit. 



Transfer of Land Statute 1864 see. 9S— Ejectment by 
inoTtgagee — Section 93 eeeures to a mortgagee 
under the Statute all the remedies ?ie would have beetk 
entitled to under the old law in addition to the new 
remedies provided by the previous sections of the 
Act — there/ore in a mortgage in the statu^tory form 
where no time is faced for payment of the principal 
eum, the implied covenant for quiet enjoyment does 
not amount to a redemise^ and the mortgagor is a 
mere tenant at sufferance €md may be ejected without 
demand. 



SemblCf if a time certain is fixed for payment, the 
covenant would amou/nt to a redemise for that 
period. 
Appeal from judgment of the Chief Justice. 

This was an action of ejectment tried bofore the 
Chief Justice, who, on hearing the evidence and argu- 
ments, directed judgment to be entered for the plain- 
tiff! 

The facts, so far as they are material, appear in the 
judgment. 

Mr. Higgins, with him Mr, Shiels, for appellants. 

The plaintiff cannot maintain this action without 
having given a demand to the mortgagor. As the 
mortgagor was dead when the notice of demand was 
sent it was never given. Besides the demand is in- 
sufficient : it should have stated the exact amount due 
for principal and interest, whereas the demand merely 
asked for payment in general terms. He referred to 
Colonial Bank v. Roache, 1 Y.R. (L) 165; Colonial 
Bank v. Rahbage 5 Y.L.R. (L) 462 ; McDonald v. 
Rowe, 8 A.J.B. ^ODoed.] Hull v. Wocd, 14M. & W 
682 ; Tew v, Jones, 18 M. A W. 12 ; and Maeecy v. 
Sladen, L.B. 4 Ex. 13. 

Dr. Madden (with him Mr. Purves and Mr, Hood) 
for the respondents. 

No demand is necessary. Section 93 gives the 
mortgagee all the remedies he had under the old law. 
In the mortgage payment is on demand : therefore 
as no time is fixed for payment the covenant implied 
for quiet enjoyment does not operate as a redemise 
and the mortgagor was a mere tenant at sufferance 
and could have been ejected without any demand, 
much more the present defendant who is a mere 
stranger. He referred to Vail v. Blair, 18 y.L.R. 502; 
CooU on Mortgages^ 4th. Ed. p. 684/ Shepherds 
Touchstone, p. 272 j Doe. d. Parsley v. Day, 2 Q.B. 
147. 

CA.r. 28th August, 

Holroyd J. delivering the judgment of the Court^ 
said: — Action to recover certain lands described 
as allotments two three and seven section twelve 
Parish of Dungaree County of Grant The case was 
tried before the learned Chief Justice who gave judg- 
ment for the plaintiff and from this judgment the 
defendant appeajs. The facts so far as they are 
material are shortly these : — ^On the 80th March 1887 
this land was transferred by Bridget Bourke now 
Bridget Breen the defendant the registered proprietor 
to one John Bourke ; on the 7th July 1887 John 
Bourke mortgaged the land to the plaintiff the Com- 
mercial Bank ; both transfer and mortgage were 
registered on the 16th July 1887 ; on the 8th October 
1887 John Bourke died and on the 31st July 1888 
the Bank sent a demand in writing for the principal 
and interest by regfetered letter to John Bourke at 
his address : John Bourke being dead the said demand 
never reached him and no other person was re- 
gistered as proprietor in his place. The mortgage iff 
in the statutory form, or nearly so^nd contains a 
covenant, by the said John Bourke. (^ O O Q 1 C 
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" To pay to the said Bank ... on demand in 
writing . . . given to me or left on the said land 
or sent through the Post Office by registered letter 
directed to me . . . the balance which shall for 
the time being be owing by me to the said Bank 



It wiELS contended that that demand was invalid 
firat as it ought to have specified the exact amount 
claimed instead of making as it did a general demand 
for " all the principal moneysand interest secured by the 
mortgage " and second inasmuch as it was directed to 
a person who was dead. We were referred to various 
sections of the Trannfer of Land StcUiUe and more 
especially to section 84 containing certain statutory 
powers and rights conferred on mortgagees under the 
act and these sections gave no additional authority by 
which a mortgagee could sell or eject otherwise than 
as prescribed and as the demand was bad it was con- 
tended the mortgagee in this case had no power to 
eject or sell. It is difficult to construe that power in 
regard to the various sections to which we have been 
referred or to say whether the demand was good or 
not but we are of opinion we need not enter into these 
matters as the case is governed by the 9drd section 
which is as follows (His Honor read the section) : the 
previous sections commencing at section 84 
confer certain powers and rights on a mortgagee 
who holds a mortgage in the statutory form of land 
registered under the Act as if these rights and powers 
were inserted in the instrument itself in the first in- 
stance. In some cases certain rights and powers are 
deemed to be inserted, and the mortgagee is to have 
them ; in other cases certain rights and powers are 
inserted, but in either case the effect is the same. 
Then conies the 93rd section as a dragnet, securing to 
the mortgagee in addition to these rights and powers 
all the rights and remedies he would have had under 
the old law We are all of opinion the mortgagee in 
this case would have been entitled to eject the mort- 
gagor much more the present defendant, who holds 
and held adversely to him, and says the transfer was 
forged which the learned Chief Justice found was not 
forged. In ordinary cases the mortgagor is only 
tenant at sufferance to the mortgagee, and may be 
ejected without demand, and a stranger is in no better 
position. If however, the mortgage contains any- 
thing amounting to a redemise the case is different, 
and during the term of the demise the mortgagor is 
entitled to the enjoyment of the land, and the mort- 
gagee cannot bring an ejectment. If the mortgage 
contains a covenant to permit the mortgagor to have 
quiet possession till default, and a time is fixed for pay- 
ment that covenant amounts to a redemise to the mort- 
gagor. It is different when no time for payment is 
fixed — ir that case the covenant does not operate as a 
redemise. The contrary was held in Doe d, Lyster v. 
Goldwin , 2 Q.B.. 143 ; this decision was disapproved 
of in Doe d, Pcvrdey v. Day^ reported at page 147, in 
the same volume. The law on the subject is well 
summed up in Coote on Mortgage 4th Ed., page 684 — 

" If in the mortgage deed there is the usual proviso 
for the enjoyment of the land by the mortgagor, until 



default in payment by a certain day, then, although 
the land is in the hand of t<'nant8, the provso will 
operate as a redem'se for the period in question," 

But where the proviso is merely that Uie woitgagee 
may enter and take possession on default in payment 
on the given day, or that the irwrtgagfe shall not take 
the profits until default in payment, or, as it .^eems, 
that the mortgagor shall take the profits until default 
in payment {no definite time being in such last ment- 
ioned case fixed Jor payment of the nuyrtgof/e money )^ 
in either of these cases the proviso only amounts to a 
covenant, and the niortsjagee may bring an action for 
land at any time without notice, though by the proviso 
he be required to give notice before entry, or though there 
be a covenant for further assurance by the mortgagor 
in case of default in payment. The action can l»e 
brought although a bill of exchange has been given 
for the debt. In the earlier case of Doe v. Goldwin 
when one of the trusts of a deed to secure an annuity 
was to permit the mortgagor to receive the rents 
until default in payment of the annuity, tbe Court of 
Queen's Bench held upon the authority of Wilkinson 
t7. Hall^ that the trusts amounted to a redemise and 
that notice to quit given by the mortgagor to a tenant 
of the premises, was valid against a notice by the 
mortgagee to pay rent. But, in his judgment in Doe 
V, Dayy Lord Denman said, "it may be questioned 
whether sufficient attention was paid in that case to 
the point as to the certainity of time. The case can 
therefore hardly be considered as an authority.*' And 
when we look at the reason it cannot be considered 
an authority. In Shepherd's Touchstone page 272 
the author says "If A do but grant and covenant 
with B that B shall enjoy a certain piece of land for 
twenty years ; this is a good lease for twenty years. 
So if A promise to B to suffer him to enjoy such a 
piece of land f(»r twenty years ; this is a good lease for 
twenty years. So if A licence B to enjoy such a piece 
of land for twenty years ; this is a jjood lease for twenty 
years. And therefore it is the common course, 
if a man make a feoffment in fee, or other estate, 
upon condition, that if such a thing be, or be not done 
at such a time, that the feoffor, <fec., shall re-enter, to 
the end that in this case the feoffor, <fec., may have the 
land and continue in possession until that time, to 
make a covenant that he shall hold and take the pro- 
fits of the land until that time ; and this covenant in 
this case will make a good lease for that time if the 
uncertainty of the time (whereunto care must he had) 
do not make it void." [Mr, Preston adds " The limi- 
tation of a certain term with a collateral determination 
on the erent, would meet the difficulties of the case."] 
'^ And therefore if A bargain and sell his land to B on 
condition to re-ent<er if he pay him LI 00 and B doth 
covenant with A that he will not take tbe profits until 
default of payment, or that A shall take the profits 
until default of payment / in this case howbeit this 
nay be a good covenant, yet it is no good lease, [for 
want " says Mr. Preston " of a more formal contract 
and also for want of certainty of time.] And if the 
mortgagee covenimt with the mortgagor that he will 
not take the profits of the land until the day of pay- 
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mpnt of the money ; in this case altliough the tinu? be 
certain, yet this is no good lease but a covcMismt only, 
[since" says Mr. Preston "the words are negative 
only ; and not affirmative."] Then we come to the 
language of the 9i5rd. section, which secures to the 
mortgagor the right to enjoy the Innd until default in 
payment of the principal and interest or some part 
thereof. It may be doubted if a time for payment 
were fixed the words would under tho section amount 
to a redemise or do more than give the mortgagor a 
right to bring an action for breach of his right to 
quiet enjoyment : I would say yes- -it does amount to 
a redemise, but to decide that is unnecessary ; if, jis 
in this case, no certain time is fixed for payment it is 
not a redemise and the defendant has no ground of 
defence by reason of the demand alleged in the state- 
ment of claim being insufficiei»t, ns the plaintiff can 
succeed without it ; the statement of claim alleged a 
demand of the principal and interest default and the 
defendant taking wrongful possession — these allega- 
tions were immaterial ; the defendant is a mere 
stranger": it was contended for her that having been 
in possession she was a tenant at will, hut a vendor re- 
maining in possession after conveyance is not a tenant 
at will but at sufferance ; that contention also fails. 
These were all the points made by the defendant and 
we think she has failed and tlie appeal must be dis- 
missed with costs. 

Appeal dismissed with costs. 

Solicitor for appellant, Gaunson and Wallace. 

Solicitorss for respondent, Davies dt Campbell. 



IN CHAMBERS 



(Before a'Beckett, J 



Wkedon v. Peck & Ors. 

22nd & 25th Nov. 

Eules of Supreme Court 1884 Order XXV. r. 4 — 
Tlie object of rule 4 of order XXV was to get rid of 
frivoloiis actions f and there/ ore, where a statement of 
claim discloses no reasonable cause of action^ the 
proper course is to apply under this ride to have it 
struck out. 

Application on behalf of the defendants for an order 
that the statement of claim be struck out on the 
ground that it discloses no reasonable cause of action. 

It appeared that the action was brought by Harriet 
"Weedon against Hugh Peck, Martin Hood, and Adam 
Clapperton, claiming £1,000 damages for alleged libel. 
The statement of claim alleged that the defendants 
were directors of the Equitable Deposit and Mortgage 
Bank of Australasia, carrying on business in Mel- 
bourne ; and that the plaintiff had in the way of busi- 
ness applied for and obtained a loan from the bank. 
Theplaintiffcomplained that the defendants had libelled 
her by publishing a statement in reference to the 
affairs of the Equitable an J Mortgage Bank, which 



implied that she had borrowed money by deceiving 
the bank as to the securities for the loan, that she had 
broken faith with the bank, and that she should be 
sued for what she owed. 

^fr. Ijeon in support. 

Mr. Shiels to oppose. 

His Honor said : 1 will consider the matter. 

His Honor, on a subsequent day, read the following 
judgment : — The plaintiff seeks £1,000 damages for a 
libel contained in a report by the defendants, who are 
directors of a company from which the plaintiff had 
obtained a loan. The report comments on certain 
ferences between the securities mentioned in the plain- 
tiff's application and the security actually given. The 
defendants move, under order XXV, rule 4, to strike 
out the statement of claim, on the ground that it dis- 
closes no reasonable cause of action, that is to say, 
that the alleged libel is no libel. lean find nothing in 
the report as set out in the statement of cla'm which 
affects the plaintiff's character injuriously, or from 
which a reasonable man could infer any accusation of 
dishonesty against her. The finnl suggestion, that 
proceedings should be taken to recover the amount 
due, conveys no imputation that the amount has be- 
come due by reason of fraud, as alleged in the innu- 
endo. The object of rule 4, as stated in Batthyany v, 
Walford (32, Weekly Reporter^ 379), was to get rid of 
frivolous actions. I think this is a frivolous action, 
and that the present summons is the proper proceed- 
ing to get rid of it. I order the statement of claim to 
l)e struck out, with £3 3s. costs to be paid by the 
plaintiff to the defendant. Certify for counsel. 

Solicitors for plaintiff, Potts; for defendants, 
Bardu)ell. 



Before a'Beckett J. 



Stephen v. Pain. 



15th 16th & 25th Nov. 

Rules of JSv.preme Court 1884 Order iJT, r. 2 — 
Substituted service — Where it appears that a def aid- 
ant is resident out of the jurisdiction and that Hie 
contract bued on was neither made nor broken uithin 
the jurisdiction^ an order for substituted service of a 
uyrit for service vnfhin th4i jurisdiction will not be 
graiited. 

Application on behalf of the defendant to set aside 
an order previously obtained by the plaintiff for 
substituted service of the writ of summons Mr. 
Cold ham in support cited Cussen v. Macpherson 6 
A.L.T. 205, Herrottv. Fleming 24 L.J. (Q.B ) 255 : 
Buttner v. Hallenstein 3 V.R. (E) 25, Duling r. 
Sftantion 1 W.W. & a B. (E) 25 ; Adler v. Benjamin, 
Times Rep. 308. 

Mr. Mc Arthur to oppose cited Wright & Mills, 82 
L.T. Jo., 44 ; Ford v. ShepJierd, 34 W.R. 63. 

His Honor said I will consider the matter. 

His Honor on a subsequent dav^4?^ad the following 
judgment. Digitized by*V:iOOQlC 
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111 this case the ordinary writ for service within 
the jurisdiction was issued and I granted an applica- 
tion for substituted service on persons in Victoria 
having apparent charge of certain property of the 
defendant in Victoria, over which, according to the 
plaintiflTs affidavit, the plaintiff had certain rights of 
security. The defendant so served applies by sum- 
mons to set aside the writ and the order for substi- 
tuted service on affidavits from which it appears that 
the defendant was resident in England when the writ 
issued, and that the contract pued on was neither 
made nor broken in Victoiia. I think that in these 
circumstances the writ was wrongly taken out, and 
that I ought not to have made the order for substi- 
tuted service. As to the order see Wright v. Mills, 
82 Law IHnies 44, to which defendant's counsel re- 
ferred me. In making the order J was unde- the 
impression that the action was intended to try the 
right of disposition over j)ropei'ty in Victoria, and 
that an injunction motion was contemplated, which 
the persons having control of the property would 
liave had a direct interest in oj»posing. J do not say 
that under the circumstances this would have been 
enough to have justified an order for substituted 
service, but even tliis justification does not exist, as 
the action appears to be one simply for money lent, 
and seeks no kind of relief as against the property. 
I think that even on the materials brought forward 
by the plaintiff I ought not to have granted the order. 
T now order that the writ and order and service 
thei^eof he set aside, with X4 4s. costs, to be paid by 
the plaintiff. Certify for counsel. 

Solicitors for plaintiff Weigall d: Dohson ; for de- 
fendant, Little. 



(Before Higinbotham, C.J., Holroyd and Kerferd J.J.) 



Is RE Sinclair exparte Watson. 

Sep. 30 

Iiisolveiicy Statute 1871, sec. 14 — TJie Court of Insol- 
vency has no jurisdiction to order a witness to pay 
costs.. 

This was a rule nisi to prohibit the Court of Insol- 
vency, Melbourne, and the trustee of the insolvent 
estate of C. W. Sinclair from proceeding further with 
an order made on the 31st of May 1889, directing one 
C M. Watson who had between examined as a witness 
in the estate to pay certain costs occasioned by his 
examination. The rule was applied for on the grounds 
that the Court had no jurisdiction to make the order. 
Mr. Goldsmith (with him Mr. Toj)p) to move the order 
a(jsolute. 

Mr. Higgin^ to show cause takes the preliminaiy 
objection that prohibition does not lie as appeal is the 
proper remedy. He cited In re I^iyy 1 V.L.R. (L) 271 
and exparte Carey, 4, V.L. U, L 408. [IJiginbotham 
C. J. — Wliere a inferior court lias no jurisdiction to 
make an order will not prohibition Ho ?] The Court 
overruled the objection. 



The examination of a witness under section 133 of 
the Insolvency Statute is a substantive proceeding, 
and not like examining a witness on the trial of an 
action. The witness is a party to the proceeding as 
much as the trustee. 

Mr. Ooldsmithin reply. — The words per son or persons 
in section 16 do not include witnesses : they only 
refer to parties to a contentious proceeding ; the 
English Bankruptcy Act differs from ours. 

The following cases were referred to exparte Waddell 
6 Ch. D. 327. In re Mackay 2 V. R. (1) 22, ex parte 
Reynolds 21 Ch. D. (JOl, in re Reeves I.A.L.T. in re 
Taylor 11 A.L.T. 23. 

HioiNBOTUAM C.J, — Rule nisi to prohibit the Court 
of Insolvency at Melbourne and the tinistee of the 
estate of the insolvent from further proceeding in an 
order of the Court dated 31st May, 188li Mr. Charles 
Marriott Watson, on whos« behalf the rule nisi was 
obtained, was summoned l)efore the Court of Insol- 
vency and examined as a witness on the 27th, 28th, 
and 29th days of May, 1889, under part VIL, sections 
132-4 of the Insolvency StatiUe 1871. Ihe witness had 
been the solicitor of the insolvent for many years prior 
to the insolvency, and was set down in the insolvent's 
schedule as a debti^r in the sum of L4,000. When he 
was communicated with by the trustee he claimed 
that the insolvent was indebted to him. He was re- 
peatedly applied to for a statement of his accounts with 
the insolvent but he neglected to furnish it. He was 
subsequently, and after a long delay, summoned to 
attend the court for the j)urpose of examination. The 
Court though it was applied to then made no order, 
but Mr. Watson promised the Court to make out an 
account of his transactions with the insolvent, and 
furnish it to the trustee. He delayed and neglected 
to fulfil this promise, and thus rendered it necessary 
that he should be further examined duriijg three days 
at the end of May, to which the examination had to 
be postponed. The Court then ordered him to pay the 
taxed costs of the trustee of this last examination on 
the ground that it had been rendered necessary 
through his failure to deliver his accounts. The order 
was made under the 14th section of the act, which 
provides that *• The judges of the Supreme Court, or of 
the Court of Insolvency may in all matters before them 
whether in court or chambers, award, either out of 
the insolvent estiite or against any person or persons, 
such costs as to them shall seem just." The terms of 
the section are large. They apply generally to and 
include the numerous cases in which the insolvent and 
the trustee or assignee and creditors are engaged as 
parties in matters in contention between them, and 
also questions of disputed ownership of property. 
But we think that tliis section does not extend to the 
case of a person who attends for examination under 
paii; VII. in the character of a witness merely, so as 
render him liable to have the costs of such examina- 
tion awarded against him. The proceedings under 
this part of the act are inquisitorial rather than 
contentious. They are hfui for the purpose of elicit- 
ing and discovering evidence for future use, not for 
the purpose of hearing and determining upon facts 
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already proved. The insolvent and every other per" 
son summoned before, the Court to bf examined is en- 
titled to the same conduct money, and expenses as a 
witness in a civil suit, and ample powers are given to 
the Court of compelling the production by the insol- 
vent of books, papers, and documents, and of punish- 
ing prevarication, or evasion, or refusal to attend, or 
to answer of any witness. The insolvent and all other 
persons are, for the purpose of this examination, 
witnesses only, and we think that it was 
not intended by the Legislature that in 
addition to his obligations and liabilities as a witness 
a person summoned to attend should be made liable 
for the costs of the examination merely because he 
had been dilatory in rendering, in pursuance of a 
promise, accounts which he had not been expressly 
ordered by the Court to produce at the examination, 
and which the Court had no power to order him to 
make out. As the Court had no jurisdiction, in our 
opinion, to make this order, the rule for prohibition 
must be made absolute, but without costs. 

HoLROYD J. — Under section 133 of the Insolvency 
Statute the Court has power to summon before it the 
insolvent or his wife, or any other person known or 
suspected to liave in his possession any of the estate 
or effects belonging to the insolvent, or supposed to 
be indebted to the insolvent, or any person whom 
the Court may deem capable of giving information 
rospect'ng the insolvent, his trade dealings or pro- 
perty, or may require any such person to produce any 
documents in his custody or power relating to the 
insolvent, his dealings or property. There is no dis- 
])ute before the Court. It is simply a proceeding in 
which the Court might get anybody before it, anyl^y 
whom it thought to be capable of giving information 
and might elicit from him without regarding the 
ordinary rules of evidence facts that might be used 
against him or any other person in connection with 
the insolvent's estate. If the witness refuses to 
answer questions or prevaricates, or refuses to pro- 
duce books or documents, then he may be punished 
by imprisonment, and kept in custody till he does 
what is required. The section provides how the 
order of the Court is to 1)0 enforced. A person is 
entitled to his conduct money and expenses. But 
there is no power to inflict on him the costs of the 
proceedings for any cause whatever. In the English 
Bankruptcy Statute, section 19, it is provided that 
where a person admits his liability to the insolvent 
estate the Court may order him to pay the amount of 
the liability with or without costs, and that is a con- 
tentious proceeding in which the witness admits his 
liability. I am of opinion that under the Victorian 
act, section 14, it is not provided for the punishing of 
a witness by making him pay costs. The witness 
offers to make up a statement of accounts, but that is 
purely voluntary on his Mart, and he could not be 
compelled to do it. He could l)e compelled to produce 
all documents and books, but not to make out a state- 
ment of accounts. 

Kbrfrri) J. — I am also of opinion that under 
section 14 of the Insolvency Statute. there is no power 



to give costs against a witness. The ** matters " re- 
ferred to in that section in which costs could be given 
mean contentious matters. 

Order absolve without costs. 

Solicitor for Watson. 

Soli<)itors for Trustee Lynch McDofuUd StiUmo/n &nd 
Keep, 



(Before Higinbotham C.J. Williams, and 
a'Beckett, J.J.) 



Greio and Murbat v. Hutchinson. 



Nov. 12. 



Instruments and Securities Statute 1864 {No. 204) 

Sec, 21 — Setting aside jv/Jgnient — Affidavit of 

merits — Under Sec. 21 Act No. 204 a judge has 

poufer to set aside a judgment obtained under that 

Act unthou4 any affidavit of merits being fled. 

Appeal from an order of Kerferd J, setting aside a 

judgment obtained by the plaintifl^ against the 

defendants. The facts of the case and the order 

appealed from are reported in 11 A.L.T. page 53. 

Mr. Hood (with him Mr, Mitchell) for the appl- 
lants. 

There is a technical objection to this order. No 
affidavit of merits has been filed in support of the 
application. The Court will not set aside a regular 
judgment without such afildavit. Chitty's Archbold 
14th Ed 267. Further, the question of priority does 
not apply. ' J udgments date from the earliest moment 
of the day the day they are entered. Wright v. Mills 
28 L.J.N.S. Exch. 223. There was no merger. 
Kendall V, Hamilton L.R. 5 App. Cas. 504 which will 
he relied on by the other side is distinguishable. In 
that case judgment was entered against one co-con- 
tractor before the other was sv£d. 

Mr. Isaacs for the respondent. These proceedings 
were taken under Tlie Instruments and Securities Sta- 
tute (1864) ; section 21 of that Act empowers a Judge 
to set aside a judgment without any affidavit of 
merits. 

Mr, Hood was called on by the Court. Section 21 
of the Instruments and Securities Statute was not re- 
lied upon in the Court below either in the arguments 
or the judgment. As to the necessity of an affidavit 
of merits see Smith v. Dobbins 37 L.T.N.S. 777. In 
any event the Court can vary the order appealed from. 
Per Curiam. The learned judge had power to 
make the order under section 21 of The Instruments 
and Securities Statvte (1864) but that section was not 
relied on either by the applicants for the order or by 
the learned judge when the order was made. If it had 
been it is not improbable that different terms would 
have been imposed on the parties. The appeal will 
be dismissed but without costs. 
Appeal dismissed without costs. 
Solicitor for appellants Wyburn ; ^^licitor for re- 
spondent Crisp, pjgj^j^g^ ^3y Google 



Vol. XI. 



THE AUSTRALIAN LAW TIMES 



NotKS 0^ CASES Q7 
7th Doc. 18«i "^ ' 



SITTINGS IN BANCO. 



(Before Higinbotham, C.J., Williams and a' Beckett, 
J.J.) 



OOTTERILL V. CURRAN. 



November 19 th. 



Married Women's Property Act 188 4, section Jf — a 
viarried wonuvn is capable 0/ suing in contract with- 
out joining her husbattd and tvithout proof of 
separcUe estate. 

Application to review an order of justices. 

The complainant a married woman sued the defend- 
ant in the Police Court for a debt of L50. At the 
close of the complainants case the defendant's solicitor 
raised the objection that tlie complainant was a 
married woman and had given no proof of separate 
estate. The justices upheld the objection and dis- 
missed the c^tse. The complainant sought to review 
this order on the grounds that there was no proof she 
was a married woman and that even if she were that 
fact was no bar to her suing without joining her 
husband or giving proof of separate estate. 

Mr. Irvine to move the rule absolute. 

Mr. JoJi/nstone to show cause. Inhere was ample 
evidence before the justices that the complainant was 
a married woman. That being so in order to prosecute 
her action she must show separate property. By 
section 4 sub-section 2 of the Married Women's Pro- 
perty Statute 1884 a married woman's capacity to 
contract is limited to her separate property and there- 
fore if she have no separate property she cannot sue 
in contract. He cited Palliser v. Gurney 19 Q.B.D. 
519. 

Mr. Irvine in reply. The objection raised in this 
case was that the complainant could not sue. To sue 
is one thing to contract another. He referred +0 
Coipel V. Pow&r, 17 C.B. N.S. 743. Although she 
can only bind herself in contract as far as her 
separate estate she is under no incapacity to sue in 
contract even if she have no separate estate at all. 
He cited the Judgment of Lord Justice Bov^en in 
Weldon V. Winslow 13 Q.B.D. 784 TiUey v. 
Humphries 10 AL.T. 283, Severance v. Civil Service 
Supply Association 48 L.T.N.S. 485, and in re Isaacs, 
Jaicob v. Isaacs 30 Ch. D. 418. (He was stopped by 
the Court.) 

Nov. 19. 

Per Curiam. — We think the proper order in this 
case is to make the order to hear the case absolute 
with costs. We think Mr. Irvine has coiTectly ex- 
plained the true meaning of the 4th section, sub- 
section 2 of the Married Women's Act ( 1 884). Under 
this sub-section, as explained by the 3rd sub-section, a 
married woman is capable of entering into any con- 
tract without proof of separate estate, and is also cap- 
able of suing in any case without joining her husband 
or giving any proof of separate estate. The language 
of the section is somewhat involved and we cannot 
give the true meaning to all its parts without reference 



to the interpretation of sub-section 3. The 3rd sub- 
section supports the view that the capacity of a 
married woman to enter into a contract is not limited 
to cases of separate estate but also contemplates a 
case in which it may be shown that a married woman 
has entered into a valid contract without possessing 
separate property. There is no doubt she can commit a 
tort and can sue or be sued in tort, and we think under 
the true construction of sub-section 2 she must have 
power also to enter into a contract, and sue on it 
without joining her husband although she do not con- 
tract so as to bind her sepai-ate property or even if 
she have no separate property at all. Order absolute 
to hear rvith costs with a direction to tlie justices that 
the complainant is entitled to sue in this proceeding 
tJiough she is not known to liave separa>te jrroperty and 
though Iier husband is not joined. 
Solicitor for Complainant ; A. M. WiUianns. 
Solicitors for Defendant ; Morgan dk Gill. 



(Before Hi((inbotham, C J., Williams and 
a'Beckett, J.J.) 

EwART V. General Finance and Agency Coy. 



Transfer 0} Ijand Statute s.s. 84 and 85 — Action 
for recovery of 7noney paid by mistake — M^rrtga^ 
under the Act — Wliere interest only is in oflrrear 
service of notice on the 7nortgagor under section 84 
to pay the 7noney owing on the mortgage gives the 
tnortga>gor the option of paying off the interest before 
time limited so as to prevent the power of sale 
ar-ising or of paying off both principal and interest 
at any time before a sale is effected — if the ^mortg<igor 
exercises his option by payment of both priiwipal and 
interest tJie mortgagee can only charge interest up to 
the date at which the principal money comes into his 
ha/iids and not up to the tima fixed for payment of 
tlie principal money in tJie mortgage. 
Appeal from judgment of Kerferd, J. 
The facts are fully stated in the judgment. 
Mr. Isaacs for defendant appellant. 
The service of the notice did not entitle the plaintiff 
to pay off the principal and therefore his ignorance 
of it was immaterial. The only default was in pay- 
ment of interest and if the plaintiff had paid the 
interest within one month the power of sale could not 
arise. The head note in Harvey v. Inglis 5 W. W, 
& a'B 125 is misleading ; in that case the tender of 
interest did not take place till the time for payment 
had elapsed. He referred to McDonald v. Rowe 3 
A.J.R. 90 and sections 84 and 85 of the Transfer of 
Land Statute. 

Mr. Topp for plaintiff respondent. 
The notice to pay the money owing under the mort- 
gage compelled the mortgagee to pay both principal 
and interest as money ** owing" under the n)ortgage ; 
even if he were only bound under section 84 to pay 
the interest the notice gave him the option of P^^ing 
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both principal and interest as the mortgagee had inti- 
mated his desire to call in both principal and interest. 
He referred to Edwards v. Martin 35 L.J.N.S. Ch. 
186. 

C,A,y, 2 Dec. 
Mr. Justice a'Beckktt read the judgment of the 
Court, as follows : — This is an action to recover £12.") 
alleged to have been paid under mistake. The plaintiff 
had mortgaged land under the Transfer of Land 
Statute to the defendant company. The mortgage 
was dated the 17th of December, 1887. The principal 
(£2000) was payable on the 16th of December, 1889, 
and the interest was payable quarterly at the rate of 
£12 10s. per cent., with a proviso for reduction to 10 
per cent, on punctual payment. Tlie second and third 
quarters' interest fell into arrear, and the plaintiff, in 
consequence of a communication from the company, 
came to Melbourne from his residence in the country 
in September, 1888, and called at the company's office. 
He was there furnished with an account of his in- 
debtedness, including two instalments of interest at the 
penal rate and the principal. He proposed to obtain 
an advance from the co* apany on the land in mortgage 
and other security, but as the proposal was declined, 
he borrowed money elsewhere to pay off the mortgage. 
On the settlement of October 8 he was charged £125 
for 15 months' interest, at 5 per cent., from the date 
at which the last payment of interest fell due up to 
the 16th day of December, 1889, the date at which 
the principal would become due under the covenant in 
the mortgage. The plaintiff paid this sum of £125 
with other charges. The company asserted its right 
to charge interest in advance for the 15 months at 
10 per cent., and took credit for generosity in only 
charging £5 per cent. The plaintiff at first thanked 
the company's manager for making the reduction. 
Afterwards he discovered a fact which led him to 
believe that the company had no right to insist on 
charging any interest in advance, and he demanded 
the return of the £125. This fact was that before the 
settlement with the company had been effected the 
company had left a notice demanding payment at the 
plaintiff's house in the country, of which the plaintiff 
knew nothing. It is contended for the plaintiff that 
the giving of this notice entitled him to pay off the 
mortgage forthwith, and that had he known of it 
he would not have consented to pay any interest in 
advance. The finding of the primary judge that the 
plaintiff was ignorant of this notice having been given 
has not been questioned. The contention before us 
has been that the serving of this notice did not 
entitle the plaintiff to pay off, and that therefore his 
ignorance of it was immaterial. This contention raises 
a question of considerable importance as to the rights 
of a mortgagor served with a notice under section 84 
of the Transfer of Land Statute. The mortgage in 
the present case only varied the statutory rights of 
the parties as to sale on default by substituting 
** seven days" for the "one month'' mentioned in 
sections 84 and 85. When the notice was given in- 
terest only was in arrear, and the notice was in these 
terms : — **To Mr. John Ewart, of the Launching Place, 



Parish of Woori Yallock, Publican. — The General 
Finance &c. Company hereby require you to j)ay the 
money owing on a mortgage from you to the company 
registered in the Office of Titles on the 21st day of 
Decemljer, 1887, and numbered 87,414." It is not 
disputed that if default in payment of interest had 
continued for seven days after the service of this 
notice, the company would have been entitled to 
sell tiie mortgaged land and to repay the principal 
money out of the proceeds of sale, althougti the time 
for payment of principal under the mortgage 
had not arrived. It has been argued for the plaintiff 
that, even if the plaintiff had been ready to pay the 
interest in arrear within the seven days, the mort- 
gagee would not have been bound to have accepteti it, 
and could have insisted on payment of principil as 
well as interest, as the statute authorising by ^section 
84 a demand of the money "owing," not •* due," en- 
titles the mortgagee to sell unless within the period 
allowed after notice the principal, as well as the inte- 
rest, be paid up. The plaintiff says that as the notice 
obliged him to pay off' both principal and interest to 
stop sale, it conferred on him the right to pay off the 
principal and interest, although the time for payment 
fixed by the mortgage had not arrived. The defend- 
ant, on the other hand, contends that as the only 
default which had been made was in the payment of 
interest, and as under section 85 the power of sale is 
only to arise " if such default in payment shall con- 
tinue for one month," this default could have been 
cured by the payment of interest alone, and that if 
the mortgagor paid interest only within the period 
limited by the notice he would prevent the power of 
sale arising. This, we think, is the correct view, and 
it is not at variance with that acted upon in Uervey 
V. Inylis^ 5 Victqrian Reports, as in that case the 
mortgagor did not tender the interest due until after 
the time for payment had elapsed. Although we 
agree with the defendant's contention that payment 
of interest only within the time limited would have 
prevented the power of sale from arising, we agree 
with the plaintiff's contention that the giving of the 
notice entitled the plaintiff* to pay off the mortgage. 
By giving the notice the mortgagee intimates his wish 
to realise his security and to receive immediate pay- 
ment of what is owing to him. The mortgagor may 
act upon this notice by paying off the interest within 
the time limited, or by paying off both principal and 
interest at any time l)efore a sale is effected. It is 
clear that after the time limited by the notice had 
elapsed if default has continued during that period 
the mortgagee may sell without further notice to the 
mortgagor. The mortgagee having put himself 
in a position m which he can sell at any time, has put 
himseli in a position in which he can be paid off at 
any time. The power he has acquired as against the 
mortgagor entitles the mortgagor to protect himself 
against its exercise. All that the mortgagee is 
entitled to is the money due to him, and as 
he has enabled hims(»lf to raise this amount by 
sale of the pro})erty, the mortgagor is enabled to pre- 
vent the sale by paying the money. The decision that 
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the notice given by the mortgagt^e entitles the mort- 
gagor to piiv off, leav(is a further question to be con- 
sidered, as to the terms on which lie isentith^d to pay oil 
wherethemortgnge,asin this case, contains a covenant 
for payment at a future day which has not arrived, 
and for payment of int<*rest in the meantime. If the 
mortgagor, could only have redeemed by paying the 
principal and the interest which would have become 
due up to the future date, the plaintiff would h ive no 
ricfht to succeed in this action, and the company 
would have rightly supposed that it had abated a 
just claim by taking interest for 15 months in advance 
at £5 per cent. We have not found any authority 
distinctly defining the rights of a mortgagee who 
exercises his power of s:ile before the day fixed 
for payment of the principal with regard to the 
application of the money raised by the sjile, or as to 
the terras upon which the mortgagor could stop a 
snle of which he receives notice before the day fixed 
for ivayment. The absence of authority may \ye 
explained l)y tfie reason stated in argument in Ilervey 
V. Inqlis that mortgages in England are invariably 
draw^n making the principal due at the same time as 
that on which the first interest is made payable, or 
by the existence of special provisions in mortgages for 
a fixed term dealing -with this contingency. The 
Transfer ot Land Statute is silent on the subject, and 
in the absence of special provisions which the parties 
are at liberty to make for themselves, the case must 
be dealt with on general principles governing the 
rights of mortgagor and mortgagee. The mortgagor 
must be able to pay off by giving the mortgagee what 
the mortgagee would be entitled to pay himself out of 
the sale moneys. If in the case of a mortgage having 
five years to run, the mortgagee could at once receive 
his principal and five years interest in advance out of 
the proceeds of sale, the mortgagor could not get a re- 
lease of the mortgage without m aking the same pay- 
ment. We think that the mortgajojee could not so 
apply the sale moneys, as by selling he shows his desire 
to anticipate the period fixed for payment, and he can 
only charge inteiest up to the date at which the prin- 
cipal money comes to his hands. By giving a notice 
enabling him to sell and to raise the principal at any 
time he intimates to the mortgagor his readiness to 
receive his principal at any time. We are dealing with 
the case as it stands on the statute alone. If this view 
involves any incovenience to mortgagees they can pro- 
tect themselves against it by special provisions. 'Ihe 
consequences of holding that mortgagees might pay 
themselves principal, and charge interest in advance 
as if it remained unpaid, would not only be oppressive 
as regards mortgagors, but unjust as against second 
mortgagees, who could only take the balance of the 
sale money. On the grounds above stated we agree 
with the jjidgment under appeal that the payment of 
LI 25 was made by the plaintiff* in ignorance of a 
material fact of which the defendant should have in- 
formed him. The defendant was, however, entitled to 
interest on the sum due at LIO per cent, from the day 
on which the last quarter's interest fell due up to the 
day of payment. This amounts to L9 6s. 8id. which 
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should be deducted from the LI 25 to be paid by the 
defeiKlant subject to this variation. The judgment 
under appeal is affirmed, and tlie appeal is dismissed 
with costs. 

Solicitors for appellant ; Paveyy Wilaon and Cohen. 

Solicitors for respondents ; Grave, 



SUPl^EMK COURT SITT[NGS. 



PROBATK .HIRISDIOTION. 
(Before Hodges, J.) 



Re Esther Lkgh. 



Nov. 4, 6. 



Practice Probate — Administration ivith the unit an- 
nexed — Eldest son — Majority o/ interests. 

A testatrix died having by will given all her property 
to her mother and appointed her sole executrix. The 
mother vxis too enfeebled by age to discharge the 
duties of administering the estate. An application 
2vas made by tlhe eldest son /or a grant of admhiistra- 
tion ivith the tvill antt^j^d which M?flw, Iwivever^ op- 
posed by the mother. Held thai ceteris paribus, tJie 
eldest son is entitled to tlie grant ; primogeniture, 
however, gives no right to preference against the wish 
of tlie parties iriterested. 

Motion on behalf of Benjamin Muton Lucas to 
make absolute an order nisi obtained 26th Sept. 1889 
by Benjamin Muton Lucas calling upon Susannah 
Daws Lucas to show cause why administration with 
the will annexed of one Esther Legh deceased should 
not be granted to the applicant. Esther Legh died 
on the 25th Apdl 1889 having made a will 
dated the 17th Sept. 1873 whereby she bequeathed 
all her property to her mother Susannah Daws 
Lucas and appointed her sole executrix. It appeared 
that the executiix although sound in mind was so 
enfeebled in body as to be unable to carry out the active 
duties of administering the estate. It was her wish 
that one of her sons should perform the duties in 
her place, but she was strongly opposed to the appoint- 
ment of the applicant by reason of certain dishonorable 
terms which he had on a previous occasion applied to 
her. Benjamin Muton Lucas on t'le other hand con- 
tended, that, as the eldest son of Susannah Daws 
Lucas, he was entitled to the grant. 

Toppy for B. M. Lucas, contended that letters of 
iid ministration with the will annexed should be 
granted to the applicant. He referred to Williams on 
Executors p 517 (vii od.) ; Re Boyd (11 V.L.U. 1 17). 

HiggifiSy contra : The appointment of B. M. Lucas 
would be against the wishes of the majority, or, in 
fact all of the parties intere.sted. VVilliams on 
Executors p. 427. C. A. V. 

His Honor :— One Esther Legh made a will dated 
the 17th Septeinl>er, 187H, and by that will she l>e- 
queathed all her property to her i other, and appoint- 
ed her sole executrix. The testatrix died on the 25th 
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April 1889 leaving her mother surviving her. On 
the 26th September a rule nisi was granted for the 
administration of the estate on the application of the 
eldest brother of the deceased. The mother opposes 
the grant of administration to this son and the 
question is whether or not the order nisi should be 
made absolute in his favor. There is no doubt that 
the mother, if she were capable of administering the 
estate, would be the proper person to do so, she 
being executrix and also entitled to all the property of 
the deceased. But on the evidence before me it 
appears that the mother though in no sense of the 
term a lunatic, has, by reason of age, become so en- 
feebled in body the mind moves so slowly that she 
would be unable properly to administer the estate 
and being unable it would be necessary for some one 
else to do so. The question is should it be the eldest 
son or one of the other sons. The rule is laid 
down in Williams on Executors that wherever 
every thing else is equal the eldest son is entitled. 
But he also states that primosjeniture gives no right 
of preference so as to weigh against the wish of 
the majority of interests. Here primogeniture seeks 
to get administration against all the interests and 
{igainst the mother. The mother, although she may be 
unable to administer the estate, still as I have said, 
appears to be in no sense a lunatic, and is quite 
capable of expressing her likes and dislikes and her 
reasons for entertaining tliem. The applicant is one 
against whom she has a strong feeling as a son who 
has spoken of her in a way which she feels to be 
extremely unfilial and dishonoring^ and though in the 
witness box he did not absolutely reassert in express 
terms the dishonoring statement yet his manner 
showed that he was prepared to do so. As she then 
is capable of expressing her likes and dislikes and of 
informing the court of her wishes and i? the only 
person directly interested, and as it would be against 
her wish and the wish of all the persons remotely 
interested to grant the rule to administer to the 
applicant I must, as there is another person able and 
willing to undertake the duty and who is in the same 
degree of kindred as the applicant and who is pre- 
ferred by the only person directly interested — and by 
airthose remotely interested — refuse this application. 
Moreover, I think that other things bring equal, a man 
who is solvent and has proved himself capable of 
managing his own affairs is to be preferred to a man 
who is not able to keep himself out of the insolvent 
court. I think that the rule should be discharged 
with costs. It is suggested that this is roally a 
solicitor's proceeding. This is not in i^sue at present 
and 1 express no opinion about it. 

Solicitors ; for applicant Watson ; to oppose Brings 
and Snowball. 



(Before, Hodges, J.) 

In the Will op John Mark Bucki.ev, deceased. 

Nov 7, 14. 

Act {A^'o. 928) sec. i-'-Old tviU — Eeal property — Ap-\ 



plication was made to have tlie seal of the Supreme 
Court affixed to the exemplification of the probate of 
a tvill which had been proved in Etigland in 1855. 
The only property of the testator in the colony was 
real estate. 
Held, that Act No. 928 is to he construed as an Act 
dealing with the granting of probates and letters of 
administration, and thei'efore the same objection as 
wnuldlie to the granting of the latter, toould also lie 
to applications to have the seal affixed wnder sec. 4. 
Application to have the seal of the Supreme Court 
affixed to an exemplification of the probate of the will 
of John Mark Buckley, deceased. The testator died 
in the Crimea, Europe, in August 1854 having pre- 
viously made a will dated 21st March, 1854, whereby 
he appointed his widow, his brother James, and one 
James Wilson executrix and executors. The widow 
subsequently intermarried with James Wilson, who 
has since died as has also the other executor. The 
testator at the time of his dtath had real property in 
Victoria valued at LI 00, but wh.ch is now estimated 
to be worth L2,750 Probate of the will had been 
originally granted in England in August 1855, but as 
it was deemed advisable for the purpose of dealing 
with the Victorian property to take the benefit of the 
4th. section of Act No. 928, an exemplification of 
the will was receiitly obtained and an application was 
nade to the Registrar to have the seal of the Supreme 
Court affixed. The Registrar refused to do so on the 
ground of the long delay, which was not explained, 
and for other reasons. Application was now made to 
the Court to direct the Registrar to have the seal 
affixed, the applicant being Sydney H. Wilson, the 
attorney under power of the executrix. 

Macifugh in support : The Registrar has acted 
on such authorities as re David Jones (12 V.L.R. 307), 
but it is submitted these cases do not apply ; section 
4 of Act No. 928 enacts that when certain preliminary 
steps have been taken the seal of the Supreme Court 
shall be affixed. This Act is difierent from the 
Administration Act 1872 inasmuch as the latter 
simply gives jurisdiction while the former imposes a 
duty. 

C.A.V. 
His Honor: — 

In this case one John Mark Buckley died in August 
1854 and Probate of his will was granted in England 
in 1855. In about 84 years afterwards an exemplifi- 
cation of the Probate is obtained from the English 
Court of Probate and it is asked that the Registrar 
should affix the seal of the Court to that exemplifica- 
tion. The Registrar has refused to affix the seal 
wher<*upon an application is made to the Court to 
direct that the seal should be affixed. It has been con- 
tended that the Court has no discretion in the matter 
and that the 4th section of the Act No. 928 — provides 
that when certain things are done the seal shall be 
affixed. In my opinion the act must be construed as 
an act dealing with tlie granting of probate and 
letters of adm'nistration, and must be construed with 
reference to the law as it existed on these subjects at 
the time tbe act was passed and it has long been th^ 
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practice of the Court not to make such grants for the 
mere purpose of facilitating the making of title. I 
think this rule should be borne in mind in the con- 
struction of this act. Under the circumstances disclosed 
in this case, if probate or letters of administration 
were being applied for, the Court would refuse to 
make such grant. Therefore I think I ought to refuse 
to direct the Registrar to affix the seal to this do#o- 
ment. I do not say that, if circumstances were shown 
such as to make it evident that no injustice would be 
done, and that justice could only be done by granting 
the application I would refuse to direct the seal to be 
affixed. The Court perhaps, might take a different view 
if proper undertakings were given that no rights would 
be attacked, notwithstanding the lapse of time. But 
no evidence has been brought before me such as 
would enable me to arrive at that conclusion and I 
therefore refuse the application on the present mat- 
erials. 

Proctors Davies Price and Wightan, 



PRACTICE COURT. 



(Before Holroyd, J.) 



Ex PARTE Marion Lank. 



30th Sept., 8th Oct. 
Companies Statute 1864 (JVo, 190) ss. 23, 24, 35, 68, 
90, 121, 116 (8), 154-^c;t. 7. rr, 26, 27^The 
Court ha^ jwrisdiction to entertain an appliccUion 
on behalf of a person, whose name has been placed in 
the list of contributories by the liquidators in a 
voluntary winding up, that his name may be rem^oved 
The rule prescribed for proceedings for settling the 
list of contributories in a comptUsory winding up 
apply to a voluntary winding up. 

Motion to remove name from list of contributories. 
This was an application by way of motion to remove 
the name of Marion Lane from the list of contribu- 
tories settled by the liquidators. The Company was 
being wound up voluntarily. It appeared from the 
affidavits that Mrs. fcLane had, in December 1884, 
applied through one Michael Egan, a promoter of the 
Patent Victoria Hydraulic Freestone Company 
limited for fifty shares of a new issue ui the company 
and she handed him a cheque for L2 10s, being the 
sum payable on application at the rate of Is. per 
share. A few days afterwards she informed Egan 
that she did not wish to take the shares and would 
forfeit the application money. On the 18th December 
1884, the Secretary of the company wrote to Mrs. 
Lanesajring "that upon pajment on or before the 
23rd inst of the allotment of Is per share on 50 shares 
this number of the new issue will be allotted to you 
and scrip issued for the same." Mrs. Lane, upon 
receipt of this wrote saying that she did not want the 
shares and would forfeit the application money. The 



Secretary said that he had no recollection of ever re-. 
ceiviDg this letter. The clerk of the applicant's solici- 
tor searched in the office of the Registrar General 
and inspected the papers of the company lodged in the 
office, and he deposed that Mrs. Lane had not signed 
the memorandum or articles of association. He 
further deposed that the company had lodged in the 
office of the Registrar General in compliance with 
Sec 24 of the Act No. 190 a '^ist of members and 
summary " on the following dates, viz : — 16th Sep- 
tember 1882, 16th November 1882, 22nd May 1884, 
19th December 1884, 11th December 1885, 25th 
August 1886, 4th June 1887, and 21st May 1888, 
and that the name of Mrs. Lane did not appear as a 
shareholder in any one of the said lists of members ; 
further that in the " List and Summary," lodged on 
the 11th December 1885, there appeared the follow- 
ing heading : — " List of those who have ceased to be 
shareholders through forfeiture '' and then followed 
the name of Mrs. Lane. No notice of any appoint- 
ment to settle the list of contributories was ever sent 
to Mrs. La^e. The liquidators commenced an 
action on the 26th July 1889, against Mrs. Lane 
to recover the amount of caUs due. The register of 
the company was not produced before the court at the 
time this application was made. 

Madden in support of the application. 
The name of the applicant should be removed from 
the list of the contributories, inasmuch as she was never 
a member of the Company, and she never received 
any notice of the intention of the liquidators to put 
her name on the list. 
Goldsmith to oppose. 

An application of this nature is not contemplated 
by " The Companies' Statute 1864." The liquidators 
under the provisions of section 116 of the Act are to 
settle the list of contributories, and the list is primd 
fade evidence of the persons who are contributories. 
It is only in the case of a compulsory winding up that 
notice is required. The procedure open to the present 
applicant is to appeal from the order settling the list. 
The procedure applicable to a compulsory winding up 
is not applicable to a voluntary winding up. The 
time to challenge the list is when the liquidators 
attempt to enforce the liability, and it must be done 
in the proceeding in which the attempt is made. There 
is no power in the Act to stay the liquidator from 
suing for calls. In the action which the liquidators 
bring to enforce her liability, the defendant may set 
up any defence that is open to her. This is not an 
application to rectify the register under sect. 33, but 
to alter the list of contributories, and that section 
only applies to a ^' going '' company. 

Madden in reply. The rules under the Act which 
apply to voluntary wuiding-up as well as to compulsory 
winding-up, and by r. 25 of the seventh schedule to 
the Act the list of contributories may be varied by 
leave of the judge, and by rule 26 notice must be given 
to each person included in the list. 

Goldsmith referred to BtLckley on T^ie Compamies 
Acts, 5th ed. 305. r 

His Honor said : I will consider the matter, LC 

o 
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His Honor on a subsequent day, said * In this matter 
a motion was made to me on behalf of Mrs. Lane that 
her name might be removed from the list of con- 
tributories settled in the matter of the winding-up of 
the Company. It appears from the ajffidavits that the 
Company is in the course of being wound-up voluntarily, 
and that the liquidators have settled a list of con- 
tributories, on which they have placed the name of 
Mrs. Lane for fifty shares. She never received any 
notipe to attend on the settlement of the list of the 
contributories. The liquidators have brought an action 
against her to recover the amount due as it was stated 
on her shares, being a sum payable on allotment and 
subsequent sums which have become due for calls. 
The first question I have to determine is whether T 
can entertain this application. It is provided in sect. 
121 of The Cofnpanies Statute, 1864, that "where a 
company is being wound up voluntarily the liquidators 
or any contributors of the company may apply to the 
Court to determine any question arising in the matter 
of such winding-up, or to exercise as respebts the en- 
forcing of calls or in respect of any other matter all or 
any of the powers which the Court might 
exercise if the Company were being wound up by the 
court and the court if satisfied that the determination 
of such question or the required exercise of power 
will be just «Cnd beneficial, may accede wholly or 
partially to such application on such terms and sub- 
ject to such conditions as the Court thinks fit ; or it 
may make such other order or decree on such applica- 
tion as justice may require." That section is expressly 
made in the very widest terms : the application may be 
made by the liquidator or " any contributory of the 
Company." Then section 68 gives a definition of 
the term "contributory." [His Honor read the 
section.] This is a proceeding for determining 
whether Mrs. Lane is to be deemed a contributory or 
not ; she is a " person alleged to be a contributory " 
and therefore she comes within the meaning of the 
word " contributory" in section 121, and may make 
an application under that section. Under section 90 
it is provided that as soon as may be after making an 
order for winding up the Company, the Court shall 
settle a list of contributories with power to rectify the 
register of members in all cases where such rectifica- 
tion is required in pursuance of this Act. That is in 
the case when the Company is being wound up by the 
Court and power is given to the Court to rectify the 
register of members as I have stated "in all cases 
where such rectification is required in pursuance of 
this Act." The list of contributories ought to follow 
the register of members and in order to make out a 
list of contributories the Court ought to rectify the 
register of members if necessary. It is provided by 
subsection 8 of section 116 that "the liquidators 
may exercise the powers hereinbefore given to the 
Court of settling the list of contributories of the 
Company ; and any list so settled shall be priind facie 
evidence of the liability of the persons ndmed therein 
to be contributories." . It was contended that all that 
was given to the liquidators under the voluntary I 
winding up by that sub-section was simply the power I 



vested in the liquidators by section 90, to settle the 
list of contributories. Nothing was said by Counsel 
who advanced that argument about the power to 
rectify the register of members. The power given by 
section 90 to the Court if exercised by the liquidators 
properly should have induced them to rectify the 
register before settling the list of contributories if it 
was required. That could only be done upon the 
application made to them by some person alleged to 
be a contributoiy. However, I am not founding my 
judgment on that question. The power given by sec. 
90 is a bare power to settle the list of contributories 
with power to rectify the register of members if 
necessary. By section 154 it is provided that 
" the proceedings for winding up a Company by 
the Court or subject to the supervisloir of such 
Court shall be conducted in the manner and 
subject to the rules contained in the seventh 
schedule hereto." It is contended that because section 
154 comes after section 116 that the rules by which 
proceedings for settling the list of contributories are 
prescribed when the Company is being wound up 
by the Court have no application to the case of 
voluntarily winding-up. I cannot agree with that 
argument. If the liquidators had exercised the power 
given to the Court in settling the list of contributories 
they should have exercised it in the way in which the 
Court is bound to exercise its powers ; and on reference 
to the rules 26 and 27 of the 7th Schedule it wUl be 
found that the official liquidator has to obtain an 
appointment from a judge and has to give notice in 
writing to every person included in the list, stating 
in what character and for what number of shares such 
person is included in the list etc., The object of the 
rules of course being to enable the person to get his 
name struck off the Hst. I think it is only reasonable 
that the liquidators should have given Mrs. Lane an 
opportunity to have her name tciken off if improperly 
put there. But whether they ought to have done so or 
not, whether they had power to do so or not, one thing 
is clear that if a person's name were put on the list of 
contributories in the course of the winding-up of the 
Company by the Court and such person has received 
no notice of having been put there, the Court, upon 
application by such person to have his name struck off 
would entertain it and would if necessary rectify the 
register. Without reference to any authority I come 
to the conclusion, upon the language of the Act itself, 
that I have (full power to entertain this application. 
I was not referred to any authority and I know of no 
authority that upon application in a voluntary winding 
up, by a person who alleges that his name has been 
put improperly upon the list, the Court may strike 
that name off. Mr. Goldsmith referred me to Buckley 
on the Companies Acta which has led me to look at the 
number of cases therein cited which, show very clearly 
how the English judges interpret the powers given by 
sect. 121, which corresponds with section 138 of 25 & 
26 Vict. c. 89. I am not surprised that Mr. Gold- 
smith did not actually cite those cases inasmuch as 
they are strongly against him but I must thank him 
for having assisted me to find them out^r myself In 
Digitized by V:iOOQlC 
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the case of The Bank of Gibraltar v Malta (L.R. 1 Ch 
69) which was an application in the voluntary winding 
up of a company by a contributor whocharged the direc- 
tors with fraud and asking that the company should be 
wound up under the supervision of the court, the 
application was refused but in the judgment of Turner 
L. J., he said ^^ The case brought forward by this pe- 
tition rests on the alleged breaches of trust and mis- 
conduct on the part of the directors, but these are 
matters which may be examined into and if need be 
corrected without any order for winding up the com- 
pany under the supervision of the Court. They can 
be reached, if not under the 165th, at all events 
under the 138th section of the Act. These charges 
therefore do not seem to me to furnish any ground 
for an order to wind up under supervision ; not do I 
find anything in the circumstances of this case which 
would render it necessary to put in force any of the 
provisions of the Act applicable to a winding. up 
under supervision which would not be available in 
case of a voluntary winding-up. It is to be observed 
too that the Legislature clearly intended that the 
wishes of the contributories should be consulted as 
appears by section 149." Now though part of this 
judgment is a little ambiguous as reported the mean 
ing is clearly explained in a subsequent case. In 
Riane'e case (L. B. 6 Ch. 104) it was held that the 
Court had summary power in a voluntary winding-up 
on the application of the liquidator to make an order 
under the 138th or 165th Section of the English Act 
calling upon a director to repay a dividend of bonus 
declared and paid to him under a delusive balance 
sheet. James L. J. in that case referring to the case 
above nentioned said, " I think that the case of In re 
Bank of Gibraltar and Malta is as striking an example 
in that respect as we could have : because there the 
Court declined to accede to the application for a super- 
vision order, expressly on the ground that whatever 
was the jurisdiction of the Court under the supervision 
order would be the jurisdiction of the Court under a 
voluntary winding-up. And the same opinion was 
expressed by Lord Justice Bolt in the case of /» re 
Beavjolaie Wine Company (L. R. 3 Ch. 28) although 
the point did not come before him in the same shape. 
That would seem to result in thk that the object of 
the Act was that the Company its creditors should be 
left if possible to settle their affairs without coming to 
the Court at all, either for a compulsory winding-up 
or for a winding-up under supervision, but to provide 
them, under the 138th sect, with the means of access 
to their Court whenever any question arose in the case 
of a compulsory winding-up or under supervision. And 
for myself if it were an ori&:inal matter I should 
be inclined to take the same view of the matter. No 
doubt if a liquidator did not do his duty, if he did not 
take the opinion of the Court in such a case as this, 
for example, it would be in the power of a creditor to 
apply to this Court for a proper order which would 
give himsomeopportunity of obtaining the decision of the 
Court. ... It appears to me therefore that the 
Court has jurisdiction under sections 138 and 165.'* 
There are two other cases which point to exactly the 



same conclusion; Black and Co\8. Case (L.R. 8 Ch. 254 
p. 263) and finally in the case of In re Union Bank of 
Kingston upon Hull (13 CD. 808) where it was held 
by Jessel M.B., that the liquidator, in a voluntary 
winding-up, may apply to the Court under sect. 138, 
of the Companies* Act 1862, to determine any ques- 
tion fairly arising in the winding-up and any such 
application may be either by motion or summons. I 
think, therefore, that there is ample authority to show- 
what the language of the Act itself would have led me 
to conclude, that the Court can entertain an appli- 
cation of this kind when made by a person alleged to 
be a contributory under a voluntary winding-up. 
There is no doubt that the Court would entertain. an 
application to rectify the share register, and the list 
of contributories where a voluntary winding up is 
being continued under the supervision of the Court ; 
many cases of that kind may be found, but I will 
refer to one well known case, viz. In re Overend 
Gv/mey a/nd Co,exparte Cakes and Peek, (L.B. 3 Eq. 
576). Coming to the facts of this case I have some 
difficulty owing to the share register cot being before 
me. If I were to decide this application upon affi- 
davits alone, I should come to the conclusion that 
shares never were allotted to Mrs. Lane. The affi- 
davit of her solicitor's clerk, discloses a very curious 
state of things, he says that he found upon searching 
that the company had lodged in the office of the 
Begistrar General a list of members on the 19 th Deer. 
1884, 11th Deer. 1885, 22nd August 1886, 4th June 
1887 and 21st May 1888, and on no other days, and 
that the name of Mrs. Lane does not appear as a 
shareholder, on the list of members. It appears that 
on the 18th Deer. 1884, Mrs. Lane who had made 
application through Egan for 50 shares of the new 
issue of this company, and handed him a cheque for 
L2 10s. Od., being at the rate of Is. per share, received 
from the secretary of the company a letter written in 
his name by his substitute, in the following words — 
[His Honor read the letter]. That is not an allot- 
ment of shares, it is an intimation that upon payment 
of allotment money of Is. per share, the shares will be 
allotted to her. Mrs, Lane states that on receiving 
this letter she wrote saying that she would forfeit 
the money already paid by her. The secretary and 
the assistant who was acting for him at that time 
both state that they have no recollection of receiving 
that letter, and that they have searched for it or for 
some mention of it in the minutes but cannot find it. 
On the other hand they subsequently wrote letters or 
a letter as they say, to Mrs. Lane, treating her as a 
shareholder, and liable for calls. She says she never 
received these letters. The fact, however, remains 
according to the affidavit of the clerk referred to that 
there is no mention of this lady's name as a share- 
holder in the lists mentioned. The letter which the 
secretary refers to as the actual allotment was re- 
ceived by her on the 18th Deer. 1884. The list 
afterwards filed does noc contain her name, and in 
four other different lists her name does not appear. 
But this does appear, in a list and summary lodged 
in Deer. 1885^ there appears a list of those who 
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ceased to be shareholders through forfeiture and Mrs. 
Lane's name is there. So that the only entry is that 
she forfeited her shares, but there is nothing to show 
that she ever was a member. The list ought to follow 
the share register, and the share register to con- 
tain the names and addresses of the members of the 
company and certain further particulars, the date at 
which the name of any person was entered in the 
register as a member and the date at which any per- 
son ceased to be a member. (His Honor read sect. 23) 
Then by sect 35 the register is made prima facie evi- 
dence of all matters by the Act directed or required 
to be done. It is provided by sect. 24 that the list 
shall contain certain particulars fully set out in the 
section and I should follow the share register. If 
the register is not properly kept or if the list is 
not duly made out and forwarded to the Registrar 
General, every director is liable to a penalty not ex- 
ceeding L5 for every day during which such default 
continues. I also wish to point out that when an 
application is made to rectify the share register, the 
court if it has any doubt about the matter may direct 
an issue to determine whether the person alleged to 
be shareholder is or is not a shareholder. In this case 
there is an action being brought against this lady and 
before I finally determine what I shall do in the 
matter, I think I ought to have the share register 
before me, and unless the share register shows that 
this lady ought to be on the list, I should direct her 
name to be struck off. I shall therefore adjourn this 
application and direct the liquidators to produce the 
register before me. 

Solicitor for the applicant, D. Wilkie ; Solicitors 
for the company, Brc^ dh Qair, 



IN CHAMBERS. 



(Before a'Beckett J.) 



Gbbiq & Murray Limited, v. Hutchinson. 

26th, & 29th Nov. 



Rides of Supreme Court Order XXXII, r. 6 — Judg- 
ment on admissions in the pleadings — This rule was 
not intended^ to apply to a case in which the 
admission is an admission of fact roddng a 
difficult question qf law. 

Application on behalf of the plaintiffii under Order 
XXXII r. 6 calling upon the defendant to show cause 
why judgment should not be entered for the plaintiffs 
with costs upon the admissions contained in the plead- 
ings. 

The pleadings were as follows : — 

STATEMENT OF CLAIM. 

The plaiutiff Company claim ^5840 is. lOd. for principal and 
^^restdue to it as the endorsees of the promissory notes of 
wluch the foUowmg are copies. The promissory notes with 
endorsements were here set out. 



DEFENCE. 

The said promissory notes were made by the defendant 
jointly with the said M. Pett whose name appears in the en- 
dorsement of the writ of summons herein as one of the joint 
makers of the said notes and not severally and the plaintiOis 
afterwards on the 2ud of August 1889 in an action brought by 
it against the said H. Pett in this Honourable Court upon the 
same promissory notes which said action is numbered 4456 of 
the year 1889 recorded the judgment against the said H. Pett 
for £840 Is. lid together with £5 16s. 4d. for costs and £1 Is 
5d. for interest and the said judgment stiU remains in force. 

REPLY. 

1. Save that they deny that the said judgment mentioned 
in the defence is stiu in force they admit the allegations of 
fact in the defence. 

2. The said judgment was by the order of His Honor Mr. 
Justice Hodges dat^ the oth September 1889 set aside. 

REJOINDER. 

1. He joins issue on paragraph 1. 

2. As to paragraph 2 he admits the facts therein set forth. 

3. He will object that the said judgment having once 
merged and destroyed the plaintiffs cause of action upon the 
said notes sued on herem, the setting aside of the said 
judgment could not revive such cause of action. 

Mr, Mitchell in support. — All the facts are admitted 
on the pleadings and the plaintiffs are entitled to a 
judgment. If a judgment acted as a merger when that 
judgment was set aside the cause of action would be 
gone. He cited Cannon v, Reynolds 5 El. & Bl. 801 ; 
Bayley v. Turner 6 D. & L. 730. 

Mr, Isaacs to oppose. — This is an application under 
a rule strictly analagoufif to order XIV r. 1. Under 
that rule a judge can only act under a clear case. The 
Court will not act under this present rule unless the 
case is clear. Gilbert v. Smith 2 C^. D. 686 ; Chilton 
V, London Corporation 7 Oh. D. 735 ; MeUor v. Side- 
bottom, 5 Ch. D. 342. 

Mr. Mitchell in reply. — In Cook v. Heynes W.N. 
1888. pg. 75 the Court dealt with the question sum- 
marily. 

His Honor said I will consider the matter. 

His Honor on a subsequent day said : — The autho- 
rities I think show that Order XXXII r. 6. was not 
intended to apply to a case in which the admission is 
an admission of fact raising a difficult question of law. 
In this case difficult questions of law are raised and I 
think I should not exercise the discretion which I 
may have. I refuse the summons. Oosts to be costs 
in the cause. I certify for counsel. 

Solicitors for plainti£& 
for defendants Crisp, Lewis, <fc Hedderwick. 



SITTINGS IN BANOO. 



(Before Higinbotham, O.J., Williams <& a'Beckett J.J.) 



MuiB V. Mdib. 



Nov. 18 

Marriage a/nd Matrimonial Causes Statute 1864 s.s. 31 
aaid 32 — Order of maintenance — A debt due to the 
husband is not goods or cJvattels within the meaning 

Digitized i ^ 



Vol. XL 



THE AUSTRALIAN LAW TIMES 



NOTES OF CASUS 
2l9tl>en. 1889 



105 



of section 32 aW of tlus pistices on making an order 
€>f maintsnance, direct the seizure or appropriation 
of such debt in payment of the allowance. Such 
portion of their order unll be set aside — W?ien an 
order sought to be reviewed is bad on its fa^ce it is 
not necessary to have am, affidavit that iio depositions 
were taken at the heariny, 

Oi*der to review^a decision of justices at Kensington. 
The complainant proceeded against the defendant her 
husband for maintenance, and the justices on hearing 
the evidence made an order fer the payment of 15 
shillings a week for the maintenance of the com-* 
plainant, and made a further order that the sum of 
Ii99 15s. 4d. due by the Victorian Railways Com- 
naissioners to the defendant be paid to the Clerk of 
Petty Sessions at Kensington and appropriated in 
payment of the allowance directed by the order to be 
paid. The decision of the justices was sought to be 
reviewed on the ground that the justices had no juris- 
diction to make the latter part of their order, the debt 
due to the defendant not being ^ goods or chattels ' 
within the meaning of the 32nd. section of Marriage 
and McUrimonial Causes Statute 1864. The affidavit 
on which the order nisi was obtained did not state 
that no depositions were taken at the hearing. 
Mr. Walsh to move the rule absolute. 
Dr. Madden to show cause takes a preliminary ob- 
jection : — The affidavit on which the rule was obtained 
is defective : it does not state that no depositions in 
writing were taken at the hearing ; this was requisite 
in cases of prohibition, a similar procedure : either the 
depositions were produced or if none were taken that 
fact was set out in affidavit: Regina v. Taylor, 
1 V.R. (L) 5, and Regina v. Hare ex parte Watson^ 
8 A.L.T. 173. 

Mr. Walsh in reply. — The fact of depositions being 
taken or not does not affect this question : if it were 
necessary to go into the evidence, as in prohibition, 
it might be different. Here, we contend, the order is 
bad on its face ; this case is similar to proceedings in 
an order to quash where a statement on affidavit that 
no depositions were taken was unnecessary. The 
question before the Court is, had the justices power to 
deal with a mere chose-in-action as " goods or chat- 
tels," and the evidence taken at the hearing is 
immaterial 

Per Curiam. — ^We reserve our decision on the pre- 
liminary objection. 

Dr. Madden to show cause. — The words " goods and 
chattels '' used in section 32 are to be construed liber- 
ally and include debts. The statute is remedial and 
any other than a liberal construction would render it 
negatory. Money in the hands of the husband's 
attorney has been attached under this section : Mil- 
theU V. Mitchell, 5 A-J.R. 44. He also referred to 
Curtayne v. Mitchell, 5 A.J.R. 434; Jarman on Wills 
4th Ed. Vol. I page 751, and Maxwell on Statues 
2nd. Ed. page 27. 

Mr. Walsh in reply : — Mitcliell v. Mitchell was an 
unopposed application in Chambers and, if it applies, 
it is at variance with and must be considered as over- 
ruled by Curtayne v, Mitchell a later decision of the 



Full Court. In the latt-er case, Barry, J., in deliver- 
ing judgment, says — " It is quite out of the question 
to suppose that money in a bank to the credit of a 
customer is * goods or chattels * of ^that customer in 
the sense in which those words are employed in this 
A.ct." In the present case the husband never had the 
money in his possession : it is a mere chose-in-action. 
Money in a parcel in the hands of a debtor with the 
creditor's name on it is no appropriation to the 
creditor so as to be levied on under the Justices Act 
(276) s. 118 : Reeves appellant Maginnis respondent 
2 V.R. (L) 187. 

Cjl.v. 

2nd Dec. 

HioiNBOTHAM, C.J., read following judgment of the 
Court : — This was an order to review an order of Justices 
made under Sections 31 and 32 of The Marriage and 
Matrimonial Causes Statute 1 864, directing the defend- 
ant to pay tothe Clerk of Petty Sessions, fifteen shillings 
weekly for the maintenance of his wife : and further, 
and upon proof that the defendant had deserted his 
wife and that there was due to him by the Victorian 
Railways Commissioners, on account of an allowance 
upon leaving the service, the sum of L99 16s. 4d., 
ordering the Railways Commissioners to pay the said 
sum to the Clerk of Petty Sessions to be applied by 
him in payment of the weekly sum directed to be 
paid. The ground of the order is that thd- Justices 
had no (jurisdiction to order the said debt to be so 
dealt with, the same not being *' goods or chattels " 
within the meaning of the statute. Justices have 
power to make an order authorizing and directing 
some person to seize the goods and chattels of the 
htsband, but they have no power to make or enforce 
an order directed to the person in whose hands the 
moneys of the husband are to pay over the moneys. 
We do not decide that ear-marked coins or money are 
not goods or chattels and might not be seized by virtue 
of any order under the 32nd section. But a debtor 
cannot be compelled, by an order under this section, 
to convert a debt into coin : neither can a debtor nor 
a person with whom money is deposited for another 
be compelled to afford the person authorized to seize 
the opportunity of seizing the coin into which the 
debt may have been converted or the money deposited. 
The order of the tfustices will be amended by striking 
out the portion objected to. The defendant having 
asked that the whole order should be reviewed must 
bear his own costs as we only reviewed the order 
in part. The question raised by the order to review 
does not involve the consideration of any of the 
evidence given before the Justices. The preliminary 
objections founded on the absence of an affidavit that 
no depositions were taken consequently fails. 

WiLLiAMP, J. : — I only wish to say a few words on 
the preliminary objection that the affidavit on which 
the ^order nisi was granted contained no statement 
that no depositions in writing were taken at the 
hearing and that no depositions have been produced. 
Upon the facts of this case the application is on all 
fours with an application under section 4 of As5t No. 
571, to quash an order bad on its face and on that 
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application it was not necessary to have an affidavit 
that no depositions were taken, it is only required in 
cases like prohibition where it is necessary for the 
Court to consider what evidence was given. 

Solicitors for complainant, McKean & Leonard ; 
solicitor for defendant, Grave, 



(Before Williams Kerferd and a'Beckett J. J.) 



The Grosvenor Hotel Co. v. Castellano. 



Motion Jot new trial — Excessive dama^es-^-Principle 
on which new trial wUl he gra/nted — Power of jury 
to give excessive tiamages — Bailey v. Hart 9 V.L.R. 
(L) 66 commented on. 

This was a motion by the plaintiff for a new trial. 
The plaintiffs are a company register^ in Melbourne, 
but carrying on business in Sydney. The defendant 
had stopped for some time at their^ hotel, and then 
went to New Zealand without paying his bill leaving 
his luggage behind him. He returned to Victoria on 
his way to Sydney, when the plaintiffs commenced 
an action against him for the amount of his hotel bill 
and obtained from a judge of the Supreme Court here 
a writ of capias against him, under which he was ar- 
rested, and held to bail. He gave the bail but the 
writ was subsequently set aside as having been ob- 
tained on insufficient grounds, and by the suppression 
of some material facts. The defendant made a 
counter claim against the plaintiffs for damages for 
his having been maliciously arrested. At the trial the 
jury gave a verdict for t£e plaintiffs for part of their 
claim on the hot«l bill, and for the defendant for 
£1,000 for his illegal arrest. The plaintiffs applied 
for a new trial on the counter claim on the ground, 
amongst others, that the damages against them were 
excessive. 

Mr. Purves Q.C. and Mr Isaacs for the appellants. 

The damages are excessive. There was no proof of 
malice beyond what the jury might infer from want of 
reasonable and probable cause. In a case like this 
the Court will regard the excessive amount of the 
verdict as evidence of a mistake on the part of the 
jury and order a new trial. Bailey v. Hart 9 V.L.R. 
(L) 66. The Court has power to reduce the damages 
Belt V. Latves 12 Q.B.D. 356. 

Dr. Madden and Mr. Hood for the respondent. 

To obtain a new trial for excessive damages it must 
be shewn that the jury were guilt/ of misconduct or 
committed some mistake, and this must be clear 
from the facts of the case as compared with the amount 
of the damages. The Court cannot say looking at all 
the circumstances of this case that the jury either 
acted erroneously or were guilty of misconduct. The 
Court will not direct a new trial merely because it 
thinks the damages excessive. The following cajses 
were cited Simpson v. Robinson 12 Q.B. 511, ^fetro- 
politan BailwjLy Co. v. Wright 11 App. Ca, 152, 
Wfihufpr V. Friedohprg 17 Q.B.D. 73^, Hpirlett^v, 



Crouchley 5 Taunton 277, Hoey v. Felton 11 C.B.N.S. 
U2. 

C.A. r. 2nd Dec. 
Williams, J. — The original action was brought 
upon a hotel 'bill. The defendant made a counter 
claim for damages for malicious arrest. The jury, at 
the trial, gave the defendant LI ,000 damages. The 
plaintiff applied for a new trial on various grounds. 
The only ground on which we thought it necessary to 
reserve judgment was that the damages were excessive, 
the jury having given the defendant L1,000 damages 
in consequence of his arrest. I am free to admit that 
the damages given by the jury were very large indeed, 
and I do not think I should have taken the same 
view as to damages that the jury did. I may think 
the damages very high, much in excesQ of what I 
should have given, but I don't think the Court should 
interfere with the verdict under the circumstances of 
this case. The cases established the principle in 
actions of this kind that a jury is atliberly tolook toall 
the circumstanceis of the case, look at the nature of 
the charge on which the person was arrested, at the 
amount of foundation which existed for his arrest, 
all the circumstances of the arrest, the place where, 
the time when, and the manner in which the arrest 
was effected, the circumstances which surrounded or 
were antecedent to it, and in addition to compensating 
the plaintiff they may punish the defendant for the 
high handed manner in which he acted. They may 
also punish him for the surreptitious or unfair way in 
which he conducted the proceedings which led to the 
arrest. It appears to me the jury may also look at the 
nature of the transactions for which the arrest was 
made, which was for non-payment of a hotel bill, and 
the reckless and most culpable way in which the law 
was set in motion. It was a case in which the most 
casual, trifling inquiry should have satisfied those who 
set the law in motion that the plaintiff was not going 
to abscond without paying his just debts. But, with- 
out making any inquiry, in the most reckless and 
culpable way they set the law in motion, and arrested 
him in the most public place, the hall of the Grand 
Hotel, which was thronged with people. I think the 
jury was also at liberty to look at the mode in which 
they got from a judge of the court the order for the 
arrest by the suppression of certain facts and the mis- 
representation of others and take into consideration 
that when the real facts were brought before the judge 
he immediately set aside the order for arrest. Even 
on all these facts, I think, the damages high and 
large ; still I do not think that the court ought to inter- 
fere with the verdict. A case of Bailey v. Hart, 9 
V.L.R., was referred to as an authority for reducing 
damages. But there- was a great deal to be read 
there between the lines which influenced the Court in 
doing what it did. I wrote the judgment of the 
Court in that case and there were peculiar circum- 
stances in connection with it which do not appear 
in the report but which made the Court believe the 
jury were led into error and that case cannot be re- 
lied on as a precedent in a motion of tju^ kind. 
Krrpkrd, J. ~ 
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a'Beckett, J. — The cases cited bear out the law as 
laid down in Mayne on Damages — that it must appear 
from the amount of damages as compared with the 
facts of the case laid before the jury that the jury 
must have acted under the influence either of undue 
motives or of some gross error or misconception on the 
subject. I do not think that either of these conditions 
existed here, but I must say considering all the facts 
of this case and that the jury believed these fadts, the 
damages were still extravagantly excessive. £ think 
juries have the privilege of being extravagantly 
unreasonable in giving damages and the jury has 
exercised its privilege in this case to the fullest 
extent. 

Motion dismissed tvith costs. 

Solicitor, for appellants, Sabelberg ; solicitors for 
for respondent, Woolf <fc Destred. 



(Before Higinbotham C.J. Williams & a'Beck^tt J.J.) 



Stevenson v. James. 



Action of trespass — Transfer of Lwad Statute (1866) 
sec, 49 and Amending Acts (1878) sec, 2 and 
(1885) sec, 41 — extinction of easement by ahandon- 
7nerU — the omission of the Registrar of Titles to 
etiter aw easement as an encumbrance on the certifi, 
cate of title oj the servient tenement does not relieve 
such tenement of its liability — tlie question of aban- 
danm£nt of an easement is a question oJ intention 
and mere non-user even for over 20 years does not 
of itself constitute abandonment. 

Action for wrongful obstruction by defendant of a 
right of foot way and carriage way appurtenant to 
plaintiffs land. Questions reserved by Williams J. 
for the opinion of the Full Court. 

The facta are fully set out in the judgment of the 
Court. 

Mr, Box dc Mr, Hood for the plaintiff. — The deeds 
objected to were properly admitted. They are more 
than 30 years old and were produced from the proper 
custody and were therefore admissible without any fur- 
ther ^TOoiJElphinstoneon tlie Interpretation of Deeds pg. 
119 Adverse possession does not affect the question of 
abandonment. Non-user must be joined with an in- 
tention to abandon. Crossly v, Lightowler L.R. 3 Eq. 
219 and L.R 2 Ch. 428; Ward v. Ward 7 Ex. 838. 
The position of the road is a question of fact ; Scott v. 
Shire of Eltham 2 V.L.R (L) 98 ; Small v. Glen 6 
V.L.R. (L) 154. The refusal of the Registrar to enter 
this easement on the defendant's certificate is no 
estoppel ; if it had been entered it would have been 
conclusive evidence of its existence but as it is not 
entered the plaintiff must prove its existence any way 



he can. 

Mr, Higgins with him Mr, Purves Q,C. Dr, Madden 
and Mr, Bayles for the defendant, — The deeds were 
admitted on insufficient proof. There is evidence of 
abandonment not rebutted. The certificate of title 
issued to the defendant shows no such easement as is 
claimed by the plaintiff and it should show it if it 
existed under the Tram^fer of Land Amending Act 
(1885) s. 41. That certificate maken the matter a 
res judicata and operates as an estoppel. The right of 
way claimed must be stated with certainty but here 
the way carved out by the owner is different from 
that claimed by the plaintiff. 

The following authorities were referred to ; Taylor 
on Evidence as to deeds and their production ; Ackroyd 
V, Smith 10 C.B.N.S. 164 ; exparte Johnson 5 W. W. 
& a'B. (L) 55 ; Archibald v, Archibald 5 V.L.R. (E) 
186 ; Gale on EasemerUs 5th Ed. 357 (note) ; Comyn's 
Digesty * chemin' D. 2 and * grant' E. 14 ; and Goddard 
on Easements 8rd. Ed. 499 & 500. 

Mr, Box in reply. — The entry of the encumbrance 
on the certificate of title is directory not mandatory ; 
no one is to be deprived of his right merely because 
the Registrar of Titles fails to perform a directory 
statutory duty. C,A, V, 

2nd. Dec. 

Higinbotham C. J. read the following judgment of 
the Court : — 

The question has been reserved for the opinion of 
the Full Court whether, upon the evidence rightly 
admitted in this case, the plaintiffs or the defendant 
are entitled to judgment. We have intimated in the 
course of the argument that certain deeds, bearing 
dates 7th and 8th June, 1839, 10th and llth June, 
1839, and 12th August. 1848, were, in our opinion, 
properly admitted in evidence. Thev were produced 
from the proper custody, but it was objected that 
some evidence should be given that they were, in 
fact, more than 30 years old. The dates thev bear are, 
in the absence of anything to raise a doubt as to 
their genuineness, suflficient prima Jade evidence for 
that purpose, and the deeds were admissible on pro- 
duction without further proof. The action is brought 
for the wrongf'il obstruction by the defendant of a 
right of footway and carriageway appurtenant to the 
plaintiff's land It has been stated for the plaintiff's 
that their claim is limited to a way half a chain in 
width only. The land of the plaintifis and of the 
defendant was included in the , Crown grant to Thomas 
Walker, dated January 31, 1839. The easement 
claipied by the plaintiffs was created by deeds of lease 
and release dated 7th and 8th June, 1839, between 
Thomas Walker and G. B. Smyth, in which the land 
released to the plaintiffs' predecessors in title was 
described as bounded on the north by a marked sect 
ional line bearing west 29 chains from the north- 
eastern point of the said portion, and on the west by 
a line of road one chain in width, the use of which 
was thereby released and conveyed and bearing south 
from the north-western point [to the Yarra Yarra 
Riven The defendant's land situated on the west of 
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the plaintifis' land, was described in the deed of con- 
veyance dated March 9, 1846, to the defendant's pre- 
decessor in title as bounded on the east by a road 33ft 
wide dividing it from another portion of 1,260, sold 
by Walker to G. B. Smyth. For upwards of 40 
years a line oi fence has divided the land 
of the plaintijQfs and of the defendant. The title ^ven 
by the plaintiflGs' title-deed would carry the northern 
boundary of their land 60 links further than the way 
or road claimed by them, and the western boundary 
would terminate at the south, at a point one chain 
and one link within the boundary of the plaintiffs* 
land. According to this admeasurement the chain 
road described by the plaintiffs' deed would run in an 
oblique direction, crossing the line of the fence, and 
ending on the northern side, at a point within the de- 
fendant's land, as shown by the fence, and at the 
southern side at a point within the plaintifi^' land, 
as shown by the fence. Both the parties have brought 
their land under the Transfer of Land Statute. The 
plaintiffs in. November, 1886, and the defendant in 
September 1885, applied for and have obtained certifi- 
cates of title in accordance with the boundary indi- 
cated by the fence. The deeds of both parties make 
a road, described in the one case as a road of a chain 
in width, and in the other of half a chain in width, 
the boundary between the Jands of the parties. The 
position of the road is a question of fact, as co which 
the length of the northern line of boundary in the 
deeds is not conclusive. Scott v Shire of Elthaatij 2 
V.L.R. (L.), 98 ; Small v. Ghn, 6 V.L.R. (L.), 164. 
The line of the fence is fixed by long user as well as 
by admissions. The certificates of titles of both 
parties must be taken, we think, to mark the line 
between the land of the plaintiffs and the land of the 
defendant ; and the easement claimed by the plain- 
tiffs, if it exists at all, exists over the land immedi- 
ately adjoining, and on the westerly side of the fence. 
The plaintiffs' deed created the easement over a road 
a chain in width. The position of the road or the 
ground over which the easement exists has been deter- 
mined by the acts and user of the parties and of their 
predecessors in title. The prevention of the user by 
the plaintiffs of that road at one point within the 
limit now claimed has also been proved and admitted. 
The first objection, and the one most strongly relied 
on, against the plaintiffs' proof of title to the easement 
has not been, in our opinion, sustained It has been 
also contended for the defendant that the easement, if 
created, has been extinguished by abandonment. The 
evidence goes to show that the plaintiffs and their 
predecessors have never had occasion to use the road, 
and that it never has been, in fact, used by them, or 
by anyone adversely to them, or by the public. The 
question of abandonment of a right of this kind is one 
of intention, to be decided on the facts of each par- 
ticular case — Crosaley v. Lightowlery L.R, 3 Eq. 279, 
and L.R. 2 ch. 478. Mere non user, even for a period 
longer than 20 years, unaccompanied by enjoyment 
adverse to jbhe user, or by indications of an intention 
to abandon the right, does not constitute abandon- 
ment — Ward V, Wwrdf 7 ex. 838. In the present 



case the plaintiff, while they do not appear to have 
given any indication of an intention to preserve their 
right by any distinct act prior to 1875, have never 
indicated an intention to abandon it. Ever since 1875 
they have distinctly asserted their right. The evi- 
dence directed to show that the defendant's land was 
adversely used docs not satisfy us that such user of 
the defendant's land was intended to be or was ad- 
verse to the plaintiffs' claim to use the road prior to 
1875, We think that the plaintiffs' easement has not 
been lost by abandonment. The Transfer of Land 
Sta^tUe has been also relied on by the defendant. 
It is said thpt the refusal of the Commissioner of 
Titles to enter this easement on the defendant's 
certificate as an encumbrance is an adjudication by 
that officer that the easement does not exist. This 
argument rests we think on an erroneous view of the 
provisions of the statute. By the 49th section of the 
Transfer of Land Statute, the land included in a 
certificate shall be deemed to be subject to any ease- 
ment acquired by enjoyment or user, or subsisting 
over or upon or affecting such land notwithstanding 
the same may not be specially noticed as an encumb- 
rance on such certificate. By the latter act. No. 872, 
section 41, the registrar is required, notwithstanding 
the reservation in section 49 of easements subsisting 
over or upon or affecting any land comprised in a 
certificate, to specify upon any future certificate of 
such land and the duplicate thereof as an encumbrance 
affecting the same any subsisting easement over or upon 
or affecting the same which shall appear to have been 
created by any deed or writing. The omission by the 
Registrar to enter the easement as an encumbrance 
on the certificate of the servient tenement under this 
provision would not relieve the servient tenement of 
its (liability. It would only show that no deed or 
writing had been brought before the registrar by which 
it appeared that the easement had been created. The 
act No. 610, section 2, provides that whenever a cer- 
tificate of title shall contain a statement that the per- 
son named in the certificate is entitled to any ease- 
ment therein specified, such statement shall be received 
in all courts of law and equity as conclusive evidence 
that he is so entitled. If the plaintiffs as owners of 
the dominant tenement had obtained a statement in 
the certificate under this provision the certificate 
would be conclusive. Not having obtained it, they 
have been compelled to establish their title by other 
means. But they are not prevented by the non-appear- 
ance of their title on defendant's certificate as an en- 
cumbrance from attempting to so establish it. We 
are of opinion that the defendant has failed upon all 
the objections, and that the plaintifBs are entitled to 
judgment in respect of a footway and carriageway half 
a chain wide and no more with damages assessed Is, 
The plaintiffs will be excluded from claiming the other 
half-chain in their deeds by the former disclaimer of 
it they have now made. 

Judgme^U for plaintiff Jor footway and carriagevHiy 
half a chain wide aiid Is. damages. 

Solicitor for plaintiff Cawip6eZ^j^ solicitor^ for de- 
fendant Dixon, _ ( 
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IN CHAMBERS. 



(Before Kerferd, J.) 



Stevenson v. James. 



10 th Dec. 



Orfler in Cvuncil (9th June 1860) — Appeal to Privy 
Council — Points reserved — Where points are reserved 
Jot the decision of the Full Court and the Full Court 
hoA given its decision on such points the party ag- 
grieved can appeal from s^ich decision vnthout waiting 
until the order embodying tlie decision has beenjiassed. 
Application on behalf ot the defendant for leave to 

appeal to the Privy Council. 

The plaintiff hrought an action claiming damages for 
interference with and obstruction of a right-of-way over 
certain land, and at the tripl certain questions were 
reserved for the opinion of the Full Court. The Full 
Court answered the questions reserved in favor of the 
plaintiff and assessed the damages. The plaintiff had 
not drawn up any order on the judgment of the Full 
Court and no motion had been made to the primary 
judge to enter judgment for the plaintiff. 

Mr, Higgins in support. 

Mr. Box to oppose. There is a preliminary objection 
to til is application no order has been draw)) up and as 
yet there is no final judgment until the order embody- 
ing the decision of the Full Court is passed there can 
be no appeal. May v. Ma/rtin 12 V.L.R. at pg. 120. 
(Here counsel was stopped.) 

Mr. Iliggins, The judgment of the Full Court is 
final and the appeal is against that judgment. The 
result of the finding of the Full Court on the points 
reserved absolutely disposes of the whole matter. The 
practical eflect of the decision in May v. Martin is to 
show that the present application is in proper form and 
that if the defendant were to wait until the [jrimary 
judge entered judgment he would be too late. 

His Honor. I think the contention of Mr. Higgins 
is the correct one. It is the right of any person ag- 
grieved by the decision of the Full Court to appeal 
whether it be merely an interlocutory matter or whe- 
ther it deals with a part of the action. 

The application was subsequently postponed to 
enable the plaintiff to produce evidence as to the value 
of the matter in dispute. 

Solicitors for plaintiff Davies and Cavijybell; for 
defendant, J. E. Dixon, 



(Before Kerferd, J.) 



GuANT V. Riddle D. Munro and J. Munro. 

17th Dec. 

Rule of Sujneme Court 1884 Order LYII r. 1 — Inter- 
pleader — In an hiterpleader application a judgment 
debtor cannot set up the right of other persons to the 
goods seized in execution — Such persons should claim 



the goods tliemselves. 
Sheriffs interpleader. 

It appeared that the plaintiff recovered judgment 
against the defendants and issued execution thereon. 
The sheriff seized goods which were in the premises 
occupied by the defendant J. Munro. J. Munro there- 
upon gave notice to the sheriff that the goods so seized 
were not the property of the defendants or any of them 
but that they were the property of various owners who 
had merely stored them on his premises. 

Mr, Moule for the execution creditor. There is a 
preliminary objection as to this claim. The claimant 
is the judgment debtor and does not assert any right 
to the goods himself but sets up the rights of other 
parties. It has been long established that a claimant 
cannot set up a ^^ ju^-tcrtir^^ to defeat the claim of an 
execution creditor, Carne v. Price 7 M. and W. 183. 
The claim should have been made by the owners of the 
property. 

Mr, Woolcott in support. A similar claim was 
allowed in Fenwickv, Laycock 2, Q.B. 108. 

His Honor said. The case of Fenivick v. Laycock 
is not applicable to the present case and the claimant 
here cannot set up the rights of third parties for 
whom he has warehoused these goods ; they should 
have made the claim themselves. 

Solicitors, for execution cr-editor, Grant and Son ; 
for claimant J, S, Woolcott ', for Sheriff, Klingendery 
Dickson and Kiddle, 



PROBATE JURISDICTION. 



Before Hodges J., 



In the will of J. P. Bear deceased. 



29th Nov. 



Practice Probate — Interlineation in will — Affidavit 
that the alteration was made bejore the eacecution by 
the testator dispensed with owing to tJie special cir- 
cumstances of tlie ca^e. 

Motion for grant of probate to the executors of the 
will of J. P. Bear deceased. There was an interlinea- 
tion in the will ; the initials of the testator and tlie 
witnesses were made in the margin opposite to the 
interlineation. The will was executed in England. 

Higgins in support : — It is the practice in case of 
interlineations that evidence should be brought before 
the court showing that the interlineation was made 
before the execution of the will. It is now asked that 
the court will dispense with the usual affidavit as the 
change effected by the interlineation is unimportant, 
as the witnesses reside in England, and as the altera 
tion is initialled by the testator and the witnesses. 

His IIoxok (after inspecting the wjll) granted the 
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In THE WILL OP Thos. Pogh deckaskd. 

— ^^ 5th Dec. 

xYo 222 sec 19 — altercUion — dice execution — signature 
initials, 

A testator altered his will after execiUion, Opposite 
the alteration tlie imtiw^sses wrote their names in Jull 
hut the testator jjlaced his initials vierely. Held, on 
tlte aiUhority oj Re BleivUt {b L.R.l\D. 116), tliat 
ths alteration uxis duly executed. 

Application for a grant of probate of the will of 
'J'honias Edward l^ugh to George Withers and Thomas 
Rigby as executors according to the tenor reserving 
leave to Thomas Pugh and William James Sutcliffe the 
other executors to come in and prove. The testator 
died on the 11th November 1889 leaving a will dated 
tlie 22nd December 1888. The will contained the 
following clause ** I appoint Thomas Pugh and Wm. 
'* J. Sutcliflfe of Liverpool my executors and pending 
"their instructions would ask Mr. J. S. Yuill of Sydney 
"and my brother-in-law Mr. J. Rigby of Melbourne 
"to take all necessary steps to realise my estate." The 
will was signed " Thomas E. Pugh." On the 10th 
Oct 1889 the testator altered the above quoted clause 
in the following manner ; he struck out the letter and 
words of " S. Yuill of Sydney" and substituted the 
name " Withers." Opposite to this alteration appeared 
the initials (T.E.P.) of the testator and the name of J. 
Rigby and W. Rigby as witnesses. 

Higgins in support, stated the facts. He contended 
that the alteration was duly executed and in support 
of his contention referred to the 19th section of the 
Wills Statute and to "re Bhioite' (5 L.R.P.D. 116). 

His Honor : — In this case the testator made a will 
by which he appointed certiiin persons executors ; he 
also appointed two other pereons who were to take all 
necessary steps to realize his estate. This, in my opin- 
ion, would make these two persons executors according 
to the tenor for he authorizes them to* get in the 
estate and deal with it for a certain period. In these 
words he authorizes tliem to discharge the ordinary 
duties of executors and pei-sons appointed to discharge 
the ordinary duties of executors are executors accord- 
ing to the tenor. After this will was so executed, the 
testator altered it by striking out the name of one of 
these persons and inserting the name or another. In 
the margin opposite this alieration two persons wrote 
their names as witnesses and the testator also put his 
initials opposite to it ; tlie question is whether that 
alteration is properly executed so as to comply with 
the Wills Statute and entitle the applicants to obtain 
probate of the document in its altered form. That 
depends on the 19th section of the Wills Statute 
which provides that " no obliteration interlineation or 
" other alteration made in any will after the execution 
" tliereof shall be valid or have any etlVct (except so 
" far as the words or etfect oF the will boforo such 
" alteration shall not be apparent) unless such alter- 
" ation shall be executed in like manner as hereinV)efore 



**is required for the execution of the will." I need 
not, here, refer to this requirement. The section 
then goes on to provide, " but the will with such 
'* alteration as part thereof shall be deemed to be duly 
" executed if the signature of the testator and the sub- 
" scription of the witnesses be made in the margin or 
" on some other part of the will opposite or near to 
" such alteration or at. the foot or end of or opposite 
" to a memorandum referring to such alteration and 
" written at the end or some other part of the will." 
So the question is whether the writing of the two per- 
sons names in the margin and the initials of the testator 
opposite is a sufficient compliance with the section. At 
first I doubted whether the writing of the initials could 
be called a signature, inasmuch as it Wfis not the way 
in which the testator ordinarily signed his name, if it 
was not the way in which he executed the will ; but 
the statute does not say that it is to be duly executed 
if the testator signed in his usual way but simply if 
the signature is opposite the alteration the case referred 
to by Mr, Higgins decides that tlie signature miy be 
made by initials. That case, too, was contested, and 
was tried before the President of the Probate Court 
and he then decided that although the testator signs 
the will by writing his name in full yet it is a proper 
signature to the alteration if he signs by his initials 
only. That beingso, there isjin thiscasea sufficient signa- 
ture within the meaning of the section. I shall there- 
fore grant probate to the two applicants until the 
persons appointed afterwards so to speak come in and 
prove. 

Proctors ; Klingender Dickso7i <t Kiddle. 



SUPREME COURT SITTINGS. 



(Before Hodges J.,) 



Spiek v. Thorne. 



20th 21st 22nd Nov 



Practice. — Trial. — Adniiuistration Action — . Wilful de- 
fault — Reference to Chambers. 
In an action for administration it is competent for tlie 
court to allow a case of rcilful default though not 
stated in the pleadings to be raised at any time during 
the action ; it will not direct such an account upon 
suspicious circumstances however strong but will re- 
quire distinct evidence. 

Action by W. H. Spier and R. Crawford (trading 
as Spier and Crawford) against Marian Thorne and 
W. H. Leacy to have administration of estate of one 
A. H. Thome deceased and other relief. The facts 
are as follows :— A. H. Thorne died on 27th Feb. 1889 
and probate of. his will was granted to the defendant 
W. M. Leacy. The defendant Marian Thorne was the 
widow of the testator and sole btMieficiary under the 
will. At the time of his death the testator w;is largely 
indebted to the plaintitfs. The testator had been tlie 
keeper of an hotel at Benalla of w^hicli he also held 
the license. He held the hotel under lease from one 
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Maxwell wlucli liowt ver had expired Bhortly before 
his death ; on it^i exianition Maxwell had agreed (as 
was alleged but not proved) with the plaintilVs (who 
held a bill of sale over the ciiattels in the hotel) and 
Thorne that if the plaintiffs would pay to himself 
(^Maxwell) the rent in arrears, he would grant to 
Thorn** a further lease for 3 years. The testat(>r died, 
however, before this arrangement could he earned into 
effect ; the plaintiffs subbequenlly paid the arrears of 
rent to Maxwell and Maxwell executed a lease to the 
defendant Marian Thorne. Shortly afterwards Marian 
Thorne obtained a transfer of the license into her own 
name. This last named defendant, thereupon, claimed 
to hold the lease and the license in lier own right and 
therel»y necessitated the present action. The plaintiff 
claimed (1) Administration of the testator's estate (2) 
A Declaration thnt the lease and license formed part 
of the testator's e: tate (i^) Accounts and Inquiries <kc. 
At the close of their case the plaintiffs asked and ob- 
tained leave to add to their claim a statement in the 
following terms: — **Tn the alternative the plaintiff 
'' will contend that the defendant W, M. Leacy was 
" guilty of wilful default in allowing the defendant 
'* Marian Thorne to obtain the said lease and -license 
" without obtaining any benefit from the estate of 
** the testator and that in taking the accounts here- 
" inafter claimed he should be charged with the value 
" of the said lease and license." There was no evidence 
to show what was the nature of the tenancy sub- 
sisting either in Thome or his executor during the 
interval of time between the expiration of the old 
lease and the granting of the new one. 

Isaacsd )r the defendants : An executor is simply a grat- 
uitous hiiilee.Jobv.Job (6 CD. 562) Barber v. Mackrell 
(12 CD. at 534. It is, therefore, not liable except in 
cases of wilful default. There is no evidence of wilful 
default as during his possession he was nothing more 
than a tenant at will ; there is no evidence that he, 
while representing the estate, was a tenant from year 
to year ; consequently the landlord could not have 
Wen precluded by Leacy from granting, immediately, ! 
a lease to whomsot^ver he wished; there is no evidence 
of any agreement binding Maxwell to grant a lease 
to the testator. There is merely a case of suspicion 
against Leacy. The Court will not direct an enquiry 
for wilful default in such a case. Anthoneas t\ Ander- 
son (14 V.L.R. 127) was also referred to as to the 
nature of a license. 

Golcbmith for the plaintiff contended that the evi- 
dence was sufficiently strong to warrant the direction 
of an account on the footing of wilful default. Smith 
V. Armiiage (24 CI). 727) ; the executor should not 
have permitted the transfer of the license. There 
was clearly collusion between the defendants. 

His Honor : -In this ci\se the plaintiffs are the I 
creditors of a man named Thorne who died in Feb- 
ruary of this year and at the time of his death was 
carrying on the business of an hotelkeeper at Benalla. 
The defendants are the widow of Thorne and the 
executor and the plaintiffs claimed against these defen- 
dants to have the oidinary administration decree and 
a declaration that the 1. cense which has l)een trans- 



ferred to the defendant Marian Thorne forms part 
of the estate of i\\v. tcstiitor and is lia^ble for the 
payments of his debts and that the lease is also part 
of the testitors estate and the statement of claim 
has been amended by add ng an alternative to the 
effect that the defendant executor has been guilty of 
wilful default in allowing the defendant Marian 
Thorne to obtain tie lease and license and that he 
should be charged with the value of the lease and 
license in taking the accounts. As to the ordinary 
administration decree I need not say anything as the 
plaintiff's right to it is admitted. The real question is 
as to whether this lease and also the license l)elong to 
the testator's estate. The contention that they did 
form part of the testator's estate, was, in the state- 
ments of claim, based on the agreement alleged to 
have been made between the plaintiffs the deceased 
Thorne and his landlord and the carrying out, on the 
testator's death, of that agreement practically by the 
plaintiffs and the testator's landlord. In relation to 
this matter the phiintiff gave his evidence in a 
thoroughly straightforward manner and he told a tale 
which was entirely unvarnished but the evidence did 
not prove the agreement as alleged and it appears 
upon his evidence that there had been no such agree- 
ment as atated in the 7th paragraph of the claim. He 
acted as he did, voluntarily, on a suggestion from the 
landlord's solicitor that the landlord would see right 
done b»*tween the parties but unfortunately the land- 
lord has not done so. He appears to have been de- 
sirous of doing so but he has not done so. He granted 
the lease not to the executor but to the widow, and 
thereupon, also, the executor consented to the defen- 
dant Thorne obtaining the license ; the lease Ijeing 
once got, the license became practically valueless in 
the hands of any other person than the h'ssee and it 
would be almost the executor's duty to facilitate 
matters on behalf of the owner of the lease. Conse- 
quently I do not think I can now make the declara- 
tion iisked for or decree on account on the footing of 
wilful default. I entertain no doubt that these two 
defendants acted as they have done with the view of 
robbing the creditors of the testator and benefitting 
the widow. Still I cannot say that there is any legal 
evidence of it. The plaintiffs' advis^^rs do not a})pear 
to have brought the necessary witnesses here and all 
the evidence before me I cannot find that the executor 
has beep guilty of wilful default. I have no material 
before me on which to determine whether or not the 
testator occupied the position of a yearly tenant before 
his death. If he was in the position of a yearh 
tenant the executor would undoubtedly be guilty of 
wilful default in parting with the license which would 
in that event be clearly valuable. But I do not 
know whether he was not merely a tenant at will. 
And if the testator was merely a tenant at will the 
executor would not he guilty of wilful default in not 
obtaining the lease, and if not guilty of wilful default 
in not obtaining the lease, it follows as a matter of 
course that he was not guilty of wilful default as re- 
gards the license. I shall make an order fur the usual 
accounts to he taken, each party to ahide their own 
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costs up to date ; reserve liberty to apply, further 
consideration and future costs. 

Solicitors — For plaintiffs, Prenderyast ; for defen- 
dants, Isaacs, 



(Before Hodges, J.) 



Rb the Standard Investmrnt Co. Limited, 



Oct. 31, Nov. 12, 13, 14, 27, Dec. 2. 



No, 190 8,8. 83, 124 — Company — Voluntary tvinding 
up — Removal of fAquidator — Locus standi — *' Due 
Cause:' 

A company was heitig wound up voluntarily y one 
C, P. W, being the liquidator, owing to certain alleged 
acts of omission and coimnishion on the part of 
C,P. W. a la/rge majority of the contributiories, i.e, 
of the parties interested in the liquidation^ were 
desirous Uiat C,P, W, slioidd be removed and one T. 
M. appointed in his place. It was urged that as the 
applicants were " in default' they could not make the 
application it was also urged that T. M, could not be 
a/ppointed liquidator inasmuch as he was a debtor 
of tlu Company, 

Held, that, to read in the toords ** not in default'' after 
the word " contributory^' in sec, 124 would be to sup- 
plement and not to interpret the Act, 

Held, tliat tlie mere fact that a person wa^ indebted to 
a Company vxis iwt, pei* se, an absolute bar to his 
being appointed liquidator. 

Held, thai the expression ** diie cause'' in sec, 124 is to 
be mea^sured by the real and substantial interests of 
tlie liquidation, i.e, by the real and stibstaritial 
interests of the parties interested in the liquidation. 

Application under section 124 of the ** Companies 
Statute 1864" to remove one liquidator and appoint 
another to act in his place. The affidavit filed on 
behalf of the applicants stated (inter alia) as follows : 
— In December 1888 a committee of shareholders was 
appointed to investigate the affairs of the ** Royal 
Standard Investment Co. Limited," the result of the 
investifi;ation3 went to show that the Company had 
been formed merely for the purpose of taking over 
from the directors and their friends property which 
they possessed and out of which they intended making 
secret profits at the expense of the shareholders ; 
several meetings of the shareholders were held during 
the months of January and February 1889 and at these 
meetings the directors admitted practically the truth 
of the matters alleged against them ; in February it 
was finally resolved that the Company should be 
wound up voluntarily ; before this final resolution the 
directors satisfied the shareholders that they had 
secured agreements to cancel all the contracts entered 
into by them for the purchase of lands except a con- 
tract with one Leschkam and a contract with one 
Glassford ; on the 7th March one C. F. Williams was 
appointed liquidator. The aflidavit went on to 



state various acts of comnussion and omission by C.P. 
Williams which induced the applicants to believe that 
the liquidation was not being conducted in a propei 
manner. The applicants accordingly requested C. P. 
Williams to permit one Thompson Moore to act con- 
jointly with him, the last mentioned person being pre- 
pared to give his services gratuitously. This proposal, 
however, appears to have been rejected by C. P. 
Williams and application was, accordingly made to 
the court for an order removing C. P. WiUiams and 
substituting Thompson Moore. 

Hood (with him Higgins and Isaacs) on belialf of the 
applicants. — The application is under section 124 of 
the Act. The liquidator should l^e removed as it is 
for the interest of the parties interested ; Findhy an 
Company Law (5th Ed. 908, exparte Charles- 
worth (36 CD. 299) ; In re Association q/ Land 
Financier (10 CD. 269) : In re British National 
Association (L.K. 14 Eq. 492) : In re Mutual Live 
Stock {U V.L.R. 767,781.) 

Gohhmith (with him Topp) contra. 

[Ills Honor adjourned the hearing in order that a 
meeting of creditors and contributories might be held 
under sec. 8)5 of the Act with the view of ascertaining 
what their wishes miglit be in relation to the applica- 
tion. A meeting was accordingly held'and a report 
drawn up ; by this leport it appeared that the 
creditors took up a neutral position, but that a large 
majority of the contributories were in favor of the 
application. The matter came on for discussion again 
on November 27th.] 

Goldsmith, raised an objection : — the applicants are 
in default and cannot maintain this applicat on ; He 
Norwich d:c. Society, re Hesketh (49 L.T. Ch. 187 ; 
Re the Steam Stoker Co. (L.R. 19 Eq. 416); Be 
Protnncial and Suburban Hank (5 V.L.R. (E) 159). 

Hood ; The cases referred to have been overruled by 
Re the Diamond Fuel Comjmny (18 CD. 400) ; Re 
Norwich &c. Societg (49 L.J. Ch. 187) was decided 
by James L. J. when he was V.(>. ; Re the Steam 
Stoker Co. (L.K. 19Eq. 41 6) was decided by Bacon V.C. 
on the authority of the previnus case; and in Re 
tlie Diamond Fuel Company (13 CD. 400) James, 
L.J. states that when he decided the Re Norwich dec. 
Society case he was supplementing rather than 
interpreting the Act. 

C.A. V. 

His Honor : — This is an application under the 124 
section of the Companies Statute 1864, to remove Mr. 
C P. Williams, and to appoint Mr. Thompson Moore 
as liquidator to the company in his place. The first 
objection taken was in the nature of a preliminary ob- 
jection, but it was raised after the case had been sub- 
stantially argued. It was that the persons applying 
could not bo applicants, inasmuch as they were in 
default, and a case in 49 Law .lournal was relied 
upon in support of that contention. Before deal- 
ing with the objection on the authorities I pro 
pose to look at the section and see whether, 
apart from authority, that objection is a good 
one on the construction of the act. Section 124 
does not state in express terras by whom the applie- 
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ation has to be made, or any qualification which an 
applicant must possess, lu the earlier part of the 
section it might be inferred that it was to be by a cun- 
trihutory, but beyond that there is nothing in the sect- 
ion which indicates by whom it is to be made, or what 
are the qualifications of an applicant. Under these 
circumstances it would seem to be adding words to 
the section to say that the application has to be made 
by a contributory who was not in default. As this is 
so, on the construction of the act alone, 1 should say 
that such a view could not be supported. I do not 
mean to say that where a person was disputing his 
liability that might not be a very good reason for re 
fusing to hear him \* hen he desired to interfere in the 
atTairs of the company. I do not mean to s«y that in 
a case like that in the Law Journal Me Nomo\,ch 
itc, Socy. 49 L.J. Ch. 187, the Court would not refuse 
to hear a person who said that he was a contributory at 
the present time, but was applying to have his name 
removed from the list, or that I would n(»t decline; to 
hear him until that was disposed of. T do not mean 
to siiy that under circumstances of that kind the Court 
would hear an applicant, but the mere circumstance 
that lie was in defnult would not, in his opinion, be 
an answer to him on the construction of the section 
and apart from the authorities. Looking at the aut- 
horities, the main case relied upon by the liquidator 
was Hesketh's case. In that case Vice Chancellor 
Bacon refused to make absolute a rule for the reinoval 
of a liquidator, upon the ground tliat the person apply- 
ing, who was a contributory, >vas in default an<l as he 
put it, the applicant Ci.lled himself a contrilutory and 
in the same breath told him he was not, and intended 
to take steps to dispute his character of contributory. 
If the applicants were disputing that they wsre con- 
tributories, I might decline to hear them. So without 
saying whether that case should be relied upon as good 
law at the present time, I should be inclined to yield 
to it and decline to hear such a person. It was said 
in the head note to that case that the same 
rule applied to the removal of a liquiilator as to 
a person presenting a petition for winding up a com- 
pany. In that case only two authorities were cited 
in support of the objection. 1 he first w; s a case of 
TJie European Life Assurance Associatiwn, L.R., 10 
Eq. 403, in which James, the then Vice Chan- 
cellor dismissed a j)etition on the ground that 
the person presenting it had not paid the calls 
that were in arrear. That case was followed in 
a case in L.R. 19 Eq. 416 by Bacon, V.C. 
'J he foundation appeared to be that decision of James, 
V.C. In a later case of the Diauwiul Fuel Com 
party, 18 CD., James, V.C, who had then become a 
Ijord Justice, considered that he was wrong in tliat 
former case, which was the foundation of the other 
authorities, and that he had been rather supplement- 
ing the act than interpreting it, and in that case over- 
ruled the earlier decisions. That being a decision of 
the Court of Appeal it is certainly binding on me and 
gets rid of the only difficulty I should have felt from 
the authorities cited. That cnse also appears to be in 
accordance with the decisions earlier than Hesketh's 



case, which were d<'c;ded under the previous act- 
'iiiat act was in regard to these sections similar to the 
present act, though the section under which in re Tht' 
Sherwood LoaTiComj^any 1 Sim. N.S. 105, was decided 
was in slightly different phraseology. In that case 
the V.C. said : — *' With regard to the petitioner not 
being entitled to apply for the order, it was said that 
from the state of the accounts it would be shown that, 
he having had the benefit of a loan of 450, was greatly 
in arrear to the society with regard to the payments 
which he was bound by the rules and regulations to 
uiake on account of that loan, and that those arrears 
more than exhausted hiswholeinterest, and therefore he 
I was no longer entitled to any portion of the property 
I of the company. But I do not think that signifies, 
because the petition, according to the provisions of the 
Winding-vp Act of 1848, is to be presented by any 
person being or claiming to be a contributory.*' Mr. 
Thompson Moore claimed to le a contributory, and 
that was enough, but he not only claimed to be a con- 
tributory, but he was one. Therefore he thought he 
was entitled to make the application. The next ob- 
jection was that a debtor to the company could not be 
appointed liquidator. No authority directly support- 
ing that proposition had been cited, and he thought 
the language used, in re Provincial and ^Suburban 
JJank, b \ .h.ll. (E.,) 1^)9, was inconsistent with the 
idea that the mere fact that a person is indebted to 
the company was a bar to his being appointed a 
liquidator, because in that case a person whom it was 
desired to have appointed was not only a debtor to the 
bank, but one whose transactions with the bank were 
in dispute, and it was rather put upon the ground that 
the transactions were in dispute than that he was a 
debtor. At page 178 Molesworth, J , said: — " Mason 
was challenged at the meeting as unfit to be a liquida- 
tor, being a debtor to the company. He did not 
answer that challenge distinctly. It wjvs renewed at 
the hearing before me more distinctly, and on affi- 
davit, that after the suspension of the bank Mason 
was indebted to it on current account over £200, and 
in a sum over £800 on a dishonoured acceptance, for 
which he had given security not worth more than 
£300. In answer to this Mason's coun.^el stated that 
the acceptance wa.^ joint, and the bank owed him more 
than its amount. The matter stood for his explana- 
tory allidavit which he made stating that he had in 
curred the £800 bill for the accommodation of another, 
and that the security was, as he believed, worth more 
than'£300.'' If liis being a debtor was sufficient there 
was no necessity for the cause standing over for an 
explanatory affidavit. 

" This, at all events, showed him to be an embar- 
, rassed man, and a debtor to the bank. The firfc,t duty 
j to liquidators will be to enforce the payment of his 
I and of all debts due to the bank, and I think him an 
j unfit person, and could not appoint him at the wush 
of aiiy majority of creditois against a minority." 

I do not think the fact that M r. M ooreis indebted in the 
small sum of LG2 10s. is an al-soiute bar to his ap- 
pointment, but 1 think I ought to impose it as a con- 
dition upon him before appointing him that he should 
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pay that L62 K's., boctiuse if tlio money ha<l to Ixi 
gathered in I tliink that the liquidator should not 
have the temptation of calling in the other moneys 
first and his own last. The real matter in dispute 
between the parties is as to whether or not 1 ought to 
remove Mr. Williams and appoint Mr. Thompson 
Moore liquidator in his place. The authority of the 
Court to remove a liquidator dep(>nded " on due 
cause" being shown. The first matter to be considered 
is therefore, what is the meaning of the expression 
** due cause." Bowen, L..f. in re Adam Kyion Limited, 
:^>(; CD. 306, said :— " To my mind the Lord Justice 
lias correctly intimated that the due cause is to be 
measured by reference to the real substantial honest 
interests of the liquidation, and to the purpose for 
which the liquidator is appointed. Of course fair 
play to the liquidator himself is not to be left out of 
sight, but the measure of due cause is the substantial 
and real interest of the liquidation." And Cotton L.J. 
in the same case said : — " If the Court is satisfied, on 
the evidence before them, that it is against the interest 
of the liquidation, by which I mean all those who are 
interested in the company being liquidated^ that a 
particular person should be made liquidator, then the 
Court has pcjwer to remove the present liquidator, 
and, of course, then to appoint some other peiscn in 
his place." I have therefore to determine in this case 
whether it is for the substantial and real interests of 
the liquidation that Mr. Williams should be removed 
and Mr. Thompson Moore appointed — i e., whether 
it is for the substantial and real interests of the 
persons interested in the winding up that the order 
should be made. The application is supported by an 
overwhelming majority of the shareholders. The 
creditors of the company have substantially stood aside, 
and it was contended that the reason of their having 
done so was that they were sure to get their money 
in any case, and Mr. Goldsmith frankly admitted that 
that was so, that they could get their money. at any 
moment. So that the only persons really interested 
in this case were the shareholders, and, as the appli- 
cation was made by an ovei whelming majority of the 
f)nly persons who had any real interest in the winding 
np of this company. I think I should grant the ap- 
jd 'cation. 1 have had some doubt whether that of 
itself was not within the authorities " due cause" — in 
other words, whether I should not allow these persons 
to manage their own business by their own nominee. 
That, certainly, is borne out by some of the language 
in a case to which 1 was referred — In re Association of 
Laiid Financiers, 10 CD. 272. In that case it did 
not happen to le the shareholders who were 
intensted, as the capital was all called up, and, conse 
quently they had no interest whatever. Qhe secured 
creditors were amply secured, and therefore the only 
persons interested were the unsecured creditors. 
Malins, V.C after saying that i\i\ overwhelming ma- 
ority of the unsecured creditors was against the ap 
i ointment of Mr. Waddell, on the giound of exjicnse. 
and that they thought that the as.^ets would be better 
lealised by tr; desmen and merchants, said : — 

** It has been much pres.sed upon me that a merchant or 



tradeaman cannot he competent to do such )>iisiness, but ^ 
altogether dissent, and I can see no reason wliy they sb< illd not 
with ju'oper aifsistauce, sell this property and get in the debts 
and pay th3 creditor* and deal with the assets in a proper 
manner," And then he says : — ** If I am satisfied that Mr. 
Sims and Mr. Standing can well perform these duties, and 
will perform them giutustously, so as to save the usual expense 
of an oificial TquiJator, and ate supported by those wliose in- 
terests they are to represent, why should they not be appoint- 
ed ? If this had been a bankruptcy, the creditors and not the 
Court would have selected the trustee or assignee, and when 
the credit oi-s have by a very large majority desired the ap- 
pointment of these two gentlemeo, I think I ought to accede to 
the ntotion. The creditors have a right to the management 
of their own affairs, not of course, personally, as they are 
too numerous, but by their representatives, and they choose 
these two gentleinen." 

So that the language there might seem to say that 
a large majority might choose these persons: Though 
that is to me a very strong ground, I do not propose 
to rely on it only. There was another matter which 
influences me. This is not like an ordinary liquidation 
The liquidator had to negotiate at the outset with cer- 
tain persons who were making claims in regard to 
certain contracts about which there was the greatest 
possible doubt as to whether they M*ere enforceable or 
not. He had to see whether they were to be rescinded. 
I offer no opinion as to the setting aside of the con- 
tracts. I do not desire to prejudice the case of Mr. 
Glassford, who is not l-efore me, by what I am saying 
and 1 do not think it would prejudice. I only say 
that, on the facts before me, it seems as if thee ought 
to be something done to prevent that contract being 
enforced ; that the company ought to get Fomething 
out of it instead of having to lose by it, and I think 
that could be better done by a business man than by a 
persoii whose occupation was such as ^Ir. Williams 
had been. It was a matter which 1 think a busines.s 
man would better deal with than Mr. Williams would. 
I say that not oidy from his calling, but from his 
manner in the witness box, his style and manner 
was not likely to carry weight in difficult negotiations. 
I also thought it would be more cheaply managed by 
Mr. Moore. There Was another matter which in- 
fluences me. In negotiations of this kind it is 
extremely important that persons conducting them 
should have an interest in them, nnd that his interest 
and his duty should be on the same side. Mr. 
Moore's would be on the same side, but Mr. Williams 
interest and his duty are in raost direct conflict. It 
is to his interest that he should have to pay every 
farthing to the London Chartered Bank, to Glassford, 
to M'Malion, and others, because the more he pays the 
more money he has to get from the shareholders, 
and the more he gets from the shareholders the 
greater is his commission. I, therefore, think I 
ought to make tie order. There is one thing 
tliat troubles me, which is as to the proper way 
to recompense Mr. Williams for his trouble up to 
the present, and as to the power I have to order re- 
muneration to le ascertained in any special way. 
But as I consider that in making the oider I am 
acting for the bentfit of the Company, I will make it 
in this way, that on Mr. Moore paying to Mr. 

Williams such sunj as the chief clerk should ascertain 

O 
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to be a fair remuneration for his services Mr. Moore 
be appointed. If Mr. Williams objects to that I 
will give him 5 per cent, on the money received up 
to the present. Mr. Moore would be recouped by the 
company. I should say in making the order, 
that I do not reflect in any way on Mr. Williams 
omissions or commissions. I do not think it necessary 
to decide anything w-ith regard to them. I base my 
decision on the grounds I have stated in my judgment. 
I direct the costs of both sid^s to come out of tlie 
company's funds. 

Order made for the removal of Mr. Williams and 
the appointment of Mr. Thompson Moore as li{[uidator, 
the costs to be paid by the company, and Mr. Williams 
to receive such commission as might be awarded by 
the chief clerk, or, <»r if he i)roferred it, a commission 
of 5 per cent, on the money already received. 

Solicitors for applicants, BUike c6 Riyyall ; ajgainst, 
Brahani d; Pirani, 



IN THE SUPREME COL'RT OF TASMANIA. 
(IN CHAMBERS.) 



(Before the Chief Justice.) 



Dkrry Tix Mining Company (appellants), v. South 
Gakibaldi Tin Mining Company (Respondents.) 

27th May 1889. 

RiylUa of riparian oitniers as to use o/ water — Diver s^ion 
of water. 

The facts areas follows : — A complaint was on 15th 
^larch laid alleging that the Oerry Tin Mining Coy. 
did from the 4th March and up to the time of hearing 
unlawfully trespass on the claim of the South Gari- 
baldi Tin Mining Company by taking and diverting 
water from the Wyniford river that flowed through 
their claim and which was required by them for the 
purpose of carrying on mining operations. After hear- 
ing evidence an order was made directing the Derry 
Company to discontinue the trespass. The Derry Coy. 
appealed against this order on the grounds that the 
finding was contrary to law and against the weight of 
evidence. 

Attorney General for appellants ; Clenioiis for re- 
spondents. 

The CuiEF Justice. — This isanappeal from thedeci- 
sion of the commissioner, who granted an order re- 
straining the Derry Co. from continuing to direct a 
flow of water from the Wyniford River. The Gari- 
balbi has a lease dated July 1, 1881, of land fronting on 
the Wyniford River, and as lessees, the company by 
common law became prima facie entitled to the un- 
impeded flow of the water of the river in its natural 
course, and to its reasonable enjoyment as it passed by 
and over the land occupied by them, as a natural in- 
cident to their occupation. Every riparian proprietor 
has a right to what may be called the ordinary use of 
the water flowing past his land ; for instance, for the 



reasonable use of the water for his domestic purposes 
and for his cattle, and this without regard to the effect 
which such use may have in case of a deficiency upon 

\ proprietors lower down the stream. But, further, he 
has a right to the use of it for any purpose, or what 
may be deemed the extraordinary use of it, provided 

' thnt he does not thereby interfeie with the rights of 
otiier proprietors either above or below him. Subject 
to this condition, he may dam up tlie stream for the 
purpose of a mill, or divert the water for the puipose 
of irrigation ; but he has no right to interrupt the 
regular flow of the stream if he thereby interferes with 
the lawful use of the water by other proprietors and 
inflicts on them a sensible injury. If the user of the 
water by the riparian proprietor goes beyond his na- 
tural right, it matters not how much the plaintiff" 
(^whose natural right is affected by such user) has used 
the water, or whether he haseverused it atall, in either 
case his right is equally invaded, the law will protect 
him. These then are the common law rights of a ripa- 
rian proprietor as far as they need be stilted for the pur- 
poses of the present case, and upon these the plaintiff* 
company relies. The defendant company's property, 
is situated on the same river above the plaintiffs, and 
on the 4th of March last the defendants diverted about 
eight sluice-heads of water from and did not return 
it to the river, leaving about half a sluice-head to flow 
on towards plaintiffs property, so that the bed of the 
river, according to tlie finding of the Commissioner 
was virtually dry. The defendants claimed to divert 
10 sluice- heads from the river by a grant from the 
Crown under section 47 of 47 Vic, No 10 ; but that 
section expressly provides that such a grant shall not 
prejudice the existing rights of any person to the 
reasonable use of the water flowing in a natural bed or 
chnnnel through or along the margin of land belonging 
to or occupied by him. I have set out what are the 
rights of the plaintiffs as riparian proprietors, and 
the subsequent grant of the right to take 10 
sluice-heads cannot in any way diminish or pre- 
judice the rights of the plaintiffs. The act of the 
defendants in virtually diverting the whole stream 
was clearly an unjustifiable invasion of their 
rights, and the juilgment of the Commissioner 
must be affirmed with costs. It was said that other 
riparian proprietors were diverting water above the 
defendant company's land, if they were doing so to 
an unreasonable extent, according to the law then they 
would be liable for their actions to both the defendant 
and plaintiffs, but this could not relieve defendants 
from their share of liability for emptying the river of 
the natural stream by the time its course reached the 
plaintiff's property. 



(IN EQUITY.) 



Powell and anor. v. Hepburn and others. 



20th Sept. and Oct. 3rd 1889. 
Settled Aawc? yicn884 (48 Vic. No,. 10)— Ajyjdication 
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to luive lease granted under AH declared void and 
ordered to he given up to he cancelled — The Statute of 
Limitations (9 Geo. 8 c. 16) held to ojfply to Tartmania 
aWumgh not expressly e.rj,ended to the Colony. 
Ritchie ardd Mugliston for plaintiffs. 
77i« Soluntor General for defendants. 
The facts appear sufficiently from the judgment of \ 
the Court which was delivered by the Jhief Justice. 

The Chief Justice : — This is a suit brought l»y 
David Powell and James Hepburn against ^larv Ann | 
H'.pburn, James Grant, Wni. Martin, J. G. 8. Fawns, 
and 8teel Trail to have a lease purporting to \ye 
granted by the defendant Mary Ann Heplmrn to the 
defendants Fawns and Traill declared void and ordered 
to \yQ delivered up to l>e cancelled. The bill also con- 
tains a prayer that the defendants Fawns and Traill 
may Ije restrained from acting under the provisions of 
tlie lease. The facts are shortly as follows :~ The late 
Captain HepV)urn being in occupation of certain land 
held under a location order from the Crown, dated 
February 13, 1828, by deed dated February 2, 1852, 
leased a portion of such land to liis son, James Hep- 
burn, one of the plaintiffs, for the term of 88 years. 
Captain Hepburn died on February 21, 1862, having 
first made his will, under the provisions of which his 
daughter, the defendant Mary Ann Hepburn, is now 
a tenant for life of the said land, and the reversion, 
which was by the will limited to two of the testator's 
grandsons, was mortgaged by them, and was after- 
wards, on default being made in payment of the money 
thereby secured, sold by the mortgagee to the plaintiff 
David Powell, who now holds the same. In the l)e- 
ginning of the year 1888 the defendants John George 
Sydney Fawns and Steel Traill entered into negotia- 
tions with the tenant for life for a lease to them of the 
said land for the purpose of mining, under the provi- 
sions of The Settled Land Act, 1884. The plaintiff 
Powell, having become aware of these negotiations, 
caused his solicitors to write a letter dated March 5, 
1888, to the defendants James Grant and William 
Martin as trustees of the will of the said testator ob- 
jecting to the lease being granted for the reasons 
therein set forth. On August 3, 1888, by deed made 
between the defendants Mary Ann Hepburn of the 
first part, the defendants Grant and Martin of the 
second part, aud the defendants Fawns and Traill of 
the third part, the defendant Mary Ann Hepburn as 
tenant for lite purported to demise all mines, etc., upon 
the said land to the defendants Fawns and Traill for 
the term of 21 years. Thereupon the plaintiffs, 
Powell and James Hepburn, commenced this suit to 
have thejleiise declared void and cancelled, and to 
restrain the defendants. Fawns and Traill from 
acting under it. The bill was filed on December 20, 
1888, and the defendants, Fawns and Traill, find- 
ing that the provisions of the Settled Land Act, 
1884, had not been strictly followed, and that there- 
fore the lease was invalid, caused their solicitors- to 
write to the plaintiil's solicitor on January 5, 1889, 
as follows : — " Our clients, the defendants, Messrs. 
Fawns and Traill have instructed us to make the 
following offer : — They will, with the consent of all 



parties, surrender the lease and pay your client's costs 
to date, as between party and party, if your client 
will stay proceedings. If this offer is not accepted 
our clients will consent to a decree, and contest the 
question of costs. This offer is, of course, made with- 
out prejudice, but raserving the right in case the offer 
i.s not accepted to make use of it on the question of 
costs." This was an offer to give the plaintiffs all 
they were entitled to, but they would not discontinue 
the proceedings unless they received costs as between 
s >licitor and client. This was demanding more than 
they were entitled to, and the suit proceeded to 
hearing. At the hearing of the cause the defendants 
a<lmitted that the lease was not in conformity with 
the pro vij^ ions of the Settled Lands Act, 1884, and 
therefore could not bind the interest of the plaintiff 
Powell as remainder man, nor could it affect the 
interest of the plaintifl James Hepburn during the 
few remaining months of his term of 38 years, but it 
was submitted that as it appeared upon the proceed- 
ings that the land in question had never been granted 
by the Crown, and as therefore both the property and 
possession in law were in the Crown, and as the Court 
was bound to take notice of this, the bill must V»e 
dismissed, and the plaintiffs must be left to apply to 
this Court in its " Claims to grants of Land " juris- 
diction to secure any rights they may have. To this 
the plaintiffs replied that the location order was issued 
to Captain Hepburn more than 60 years before the 
commencement of this suit and that Captain 
Hepburn and those claiming under him had held 
possession, in fact, of the land in question during 
that period, and that, therefore, the Crown's re- 
medy by writ of intrusion was barred by statute 9, 
Geo. 3 c. 16. That Act takes away the right of suit 
of the Crown, or of those claiming under the Crown, 
against such as liave held an adverse possession 
against it for 60 years. Goodtitle v. Baldwin^ 11 
East. 495. The 9th Geo. 3, c. 16 has never been 
expressly extended to Tasmania, and it was contended 
that it did not come within the scope of the Huskisson 
Act, 9 Geo. IV., c. 83, which provides (sec. 24) that 
all laws in force in England at the passing of that 
Act (July 25, 1828) shall be applied, so far as the 
same can be applied within the colony." The question, 
then is, can this Act be ** reasonably " (Wicker and 
Hume, 7 H. Lds cases) applied within Tasmania ] 
It is a Statute of Limitations, on which it is said in 
the old case of Green v. Rivett^ 2 Salk, 422, "the 
security of all men depends." As to other statutes 
imposing limitations upon the bringing cf suits, that 
of 21 Jac. 1, c. 16, was never expressly extended to 
Tasmania, but has always been held to apply here by 
virtue of the Huskisson xNct and Ld. Tenterden's Act, 
9 Geo. ]V., c. 14 (amongst other things) amending 
the Act of James was expressly extended to Tasmania 
by an Act of the Legislative Council, 4 Wm. 
[V., No. 12, which recites that the 9th Geo. 
TV., c. 14. is not at present in force within this 
island, by reason that it was not actually in operation 
in England at the time of the parsing of the Huskisson 
Act, July 25, 1828. The^9th George IV.. c. U, 
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although it received the Royal Assent on May 9, 1828, 
and so before the passing of the Huskisson Act, did 
not come into force till January 1, 1829. There is 
also a statute 21 Jac. 1, c. 14, to enable the subject, 
where the Crown has been out of possession for more 
than 20 years, to plead the general issue to a writ of 
intrusion brought by the Crown, and to retain pos- 
session till the title has been tried and adjudged to 
the Crown. In 1842 the Legislative Council by Act 
4 Vic. No. 17, declared that this statute did not apply 
to the colony. The Act, 4 Vic. No. 17, was dis- 
allowed by the Queen, and enclosed in the despatch 
disallowing the Act, I find a joint opinion of Sir Fred. 
Pollock and Sir W. Follett. They write on Novem- 
ber 1, 1842 : — " We are not aware of any particular 
state of circumstances affecting the colony of Van 
Dieman's Land, which should deprive Her Majesty's 
subjects in that colony of an advantage possessed by 
all the subjects of Her Majesty in England, and in the 
other dominions of the Crown where the law of Eng- 
land prevails." The Supreme Court of New South 
Wales in the case of Attorney General v. Brown^ 2 
S.C.R. app. 30 (I quote from the digest 223) is said 
to have doubted whether the 21 Jac. 1, c. 14, ex- 
tended to that colony. The Law Officers and Legis- 
lature of this colony seem to have considered that it 
would apply, and the law officers of England seem to have 
entertained no doubt that it extended to this colony. It is 
an Act curtailing the prerogative of the Sovereign in the 
procedure upon writs of intrusion after the Crown has 
been out of possession for a certain time, and the 9th 
Geo. 4 c. 16 goes a step fnrther as to procedure, and 
forbids a wnt of intrusion to lie after the Crown has 
been out of possession for 60 years. The two statutes 
stand in para materid. The Court is of opinion that 
the Stat. 9, Geo 3, c. 16, barring the Crown's right to 
a writ of intrusion when it has been out of possession 
in fact for 60 years, can be reasonably applied to this 
colony, and is, therefore, extended by the operation of 
the Huskisson Act, and this opinion is supported by 
the reference made to those cognate Acts which have 
been held to apply to the colony. It was also con- 
tended that even if no writ of intrusion would now 
lie, it did not follow that the land in question could be 
the subject matter of a suit before this Court, other- 
wise than in its " Claims to grants of land jurisdic- 
tion." Lord St. Leonards in the last edition of his 
"Vendors and Purchasers," p. 389 says, "A pur- 
chaser will be compelled to take a title depending 
upon . . . The Statute of Limitations, and the 
same rule applies when, the Crown is barred by 
the 'Nullum Tempus Act' 9 Geo. 3, c. 16." 
A suit for specific performance would, therefore, 
lie on such a title to ungranted land, and this 
court has, therefore, jurisdiction to deal vdth it 
when exercising its ordinary jurisdiction in equity. 
There is one other objection to be dealt with, viz., that 
if the defendants. Fawns and Traill, attempted by 
virtue of the invalid lease to interfere with any of the 
rights of the plaintifis, the latter had their remedy at 
law, and therefore could not invoke the aid of this 
court in its equity jurisdiction. For the plaintiffs the 



case of Wheelvyright v. Walker, 23 Ch. D. 753, was 
relied upon, but that is a case since the Judicature 
Acts passed in England, which fuse law and equity, 
and so this objection could no longer be raised there ; 
and, moreover, those Acts also confer upon the Courts 
their power to grant injunctions in cases in which this 
Court has at present no jurisdiction to do so. Brook- 
ing u. Maudsley, 38 Ch. D. 644. Exceptions have 
been engrafted upon the general rule already stated, 
and Story y p. 700, sajsas to void instruments : — "If 
an instrument ought notto be used or enforced it is 
against conscience for the party holding it to retain 
it, since he can only retain it for some sinister purpose. 
If it is a deed purporting to convey lands or otlier 
hereditaments, its existence in an uncancelled state 
necessarily has a tendency to throw a cloud over the 
title.'* In such cases the court will order the cancel- 
lation of the instrument, unless its illegality appears 
so clearly on the face of it that its nullity can admit 
of no doubt. For in that case *• there can be no 
danger that the lapse of time may deprive the party of 
his full means of defence ; nor can it, in a just sense, 
be said that such a paper can throw a cloud over his 
right or title." In the present case the invalidity of 
the lease as against the plaintiffs does not appear 
clearly upon its face, and it may throw a cloud upon 
the plaintiff's title. As against the respective interests 
of the plaintiff the lease is admitted to be void, but 
jit might be enforced against the life tenant to the 
extent of her interest, she, however, and the lessees 
consent to its being cancelled. The Court therefore 
decrees the lease to be delivered up and cancelled. 
With reference to costs, the necessity for any litigation 
at all unless and until Fawns and Traill attempted to 
act upon the lease, the invalidity of which had been 
pointed out to them, is open to question, and at most 
such a lease is but a very transient cloud upon the 
title. The bill, however, was filed on December 20, 
1888, and on January 5, 1889, the defendants, Fawns 
and Traill offered to surrender the lease with the con- 
sent of all parties, and to pay the plaintiffs' costs to 
that date as between party and party, if the plaintiffs 
would stay proceedings, but the plaintiffs refused to 
do so, unless they were paid costs as between solicitor 
and client. The Court is of opinion that the defendants 
offered all that the plaintiffs were entitled to, and all 
that they could obtain if the suit went on to hearings 
and was decided in their favour, and this being so, 
that the suit was thenceforth carried on unnecessarily 
and oppressively. The defendants must pay the costs 
of suit incurred up to the 5th January, and the 
plaintiffs must pay the defendants their costs subse- 
quently incurred. 



IN CHAMBERS. 



(Before Kerferd J.) 
Wills v. Castellano. 



20th Dec. 



Common Law Procedure Statute 1865 (JSI'o, 274) sec^ 
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Z'd5—Iiules o/Stiprejne Court 1884 Order LII r 2 
Application to discharge a defendant frora custody 
who has been arrested on a tviit of capias should he 
by rule or order nisi and not by summons. 

Summons to discharge the defendant from gaol who 
had been arrested under a writ of capias. 

Dr. Madden in support. 

Mr. Isaacs to oppose. There is a preliminary 
objection. This application should be made by rule 
or order nisi and not by summons. This is expressly 
provided for by sec. 335 of The Common Law Proce- 
dure Statute 1865. He was here stopped. 

Dr. Maddni : By Order Lll r. 2. applications for 
a rule or order nisi are expressly abolished. Sec. 335 
stands good except as to the procedure to be adopted 
in obtaining tlie discharge of a defendant. The pro- 
cedure since the Judicature Act should clearly be by 
summons. 

Hts Honor. I think that construction is erroneous. 
There is an express statutory provision that the ap- 
plication should be by rule or order nisi and that has 
never been repealed. I dismiss the summons with 
L3 3s. Od. costs. Certify for counsel. 

Solicitors for plaintiff, Siyiart ; for defendant, 
Woolfand. Destree. 



(Before Hood, J.) 



Chamberlain v. McWhinnib. 



6th Feb. 

ImqMsonment for Debt Act 1865 {No. 284) s.s. 2, 3 — 
Where a judgment debtor is brought up on a sujn- 
monSy upon which no order is nmde the jurisdiction 
to make an order against him is exhausted. 

Debtors summons. 

It appeared that an order was obtained by the 
plaintiff against the defendant and removed into the 
Supreme Court in which judgment execution was 
issued and returned nulla bona. A del)tors summons 
was then tnken out by the plaintiff returnable in the 
month of August last on the return of which the 
debtor was charged with having had since the judg- 
ment sufficient means and ability to pay the debt and 
having refused or neglected to pay the same. Mr. 
Justice Williams before whom the summons was 
heard, after hearing the evidence of the defendant, 
refused to make an order. This summons was subse- 
quently taken out, on the return of which the 
defendant was charged with the same offence. 

Mr. Eagleson for the judgment creditor. 

His Honor. Is not the jurisdiction of the Court 
exhausted by the decision of Mr. Justice Williams ? 

Mr. Eagleson. No. Mr. Justice Williams refused 
to make any order. But if he had done so that would 
not prevent the judgment creditor from taking out a 
subsequent summons and showing that the defendant 
had, since the hearing of the first summons, been guilty 
of fraud by having had sufficient means to pay and 
not having done so. Barry J., in McKean v. Kavanagh 



2 A.J.R., at pg. 96 says that **The imprisonment is 
not a satisfaction of the claim, but a person may be 
imprisoned over and over again for repeated acts of 
fraud, not for a repeated failure of payment by instal- 
ments." 

His Honor. In Reg. v. Cope, txparte Fraser 2 
V.L.R. (L) at pg. 203, Stawell, C J. says " I think it 
questionable whether there could be several commit- 
ments for default of payment of the several instal- 
ments where the amount of a judgment has been made 
payable by instalments. But the debtor having been 
arrested for the whole debt, I have no doubt that the 
power of coinuiitment was exhausted. There was a 
want <.f jurisdiction to issue a second summons with a 
view to a second commitment." If that be so I think 
that the order made by Williams J. in refusing to 
make an order exhausts the jurisdiction and that 
therefore I eannot entertain the application. 

Solicitor for judgment creditor A, D. J. Daly. 



(Before Hodges J.) 



Glass v. The Trustees Executors and Agency Co, 
Limited, and Others. 

Dec. 6th 9th 

Settlfinoif -■ Powf'r oj appointment — Exercisable by 
deed — Jhj an indenture of marriage settlement a cer- 
tain sum was transferred to trustees to be {and 
whirh sithsf'fjuently icas) invested in the purchase of 
real e,<tate ; the trusts were for wife J or life^ after her 
deathy in the evmt of her predeceasing th-e husband. 
Jar (he hushaud for life ; ^^after tfie decease of the aur- 
*^ vii'or Icdvittg any child or children of tlve said 
** tnarridi/t'. ns the said \^cife\ may notwithstanding 
" h' r CO •' rfure ap2)oint.'^ 'tfie husband jyj^edeceased 
the ui/e. 
Held fh'ff fhr p'wcr of appointment was exercisable by 
wiU or } II //r^'r/, and was not limited to the children 
of tl • •;"' ruujo,. 

Origin •Hng summons referred into court. 
The suiiiiiions was taken out for the purpose of hav- 
ing certain questions of construction arising in relation 
to an indenture of marriage settlement, stated below 
deterni'iied by tl.e court. The plaintiff was Lucinda 
Glass ; '1 f defendants were, the Trustees (kc. Co., who 
were tin' p. ^(Mit trustees of tie settlement, and the 
survivi: ; v-. . and daughters of the plaintiff. 
The f;i« . -xw us follows : — 

An iiMii i.tuie of marriage settlement dated the24:th 
Februjn \ 1 <yl was made between one Hugh Glass of 
the 1st j. .1 ■, Lu(;inda Glass (then Nash) the plaintiff 
of the Jm 1 ; .lit, and trustees of the 3rd part, being a 
settleiiH h' »\\e.cuted in contemplation of the marriage 
of Hugh Glass and the plaintiff. By it Hugh Glass 
conveyed certain lands to the trustees upon trust out 
of the n IS t'i.'f. t) pay L300 per annum to the plain- 
tiff or tn ^.nh person .... as the said Lucinda 
Nash I'n .id direct or appoint during her life 
for Ihm s.,!UMte use without power of anticipation 
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and, in case the plaintiff should predecease the 
settlor, to pay the same to Hugh Glass during 
his life subject to certain restrictions. On the 
death of both the trustees were directed to raise L3000 
by sale of part or the whole of the jands, to invest the 
same, and hold it " for the benefit of all or any of the 
** children or child of the said marriage as the said 
" Hugh Glass shall by his will or testament in 
*• writing direct or appoint." In the event of Hugh 
Glass surviving his wife and no children being 
bom of the marriage, the lands were to be discharged 
from the above-mentioned sums. There was a further 
sum of L615 7s. 8d. which the trustees were directed 
to invest in the purchase or on first mortgage of real 
estate and to hold during the lives of Hugh Glass and 
the plaintiff upon the same trusts as were declared 
respecting the annuity of L300 and " after the decease 
** of the survivor leaving any child or children of the 
** said marriage as the said Lucinda Xash may not- 
" withstanding her coverture appoint," and in the 
event of there being no children of the marriage " in 
trust for the said Lucinda Nash her heirs &c." Hugh 
Glass died on the 15th May 1871 predeceasing the 
plaintiff and leaving 10 children. The defendant Co. 
subsequently came by devolution and appointment 
trustees of the marriage settlement. The questions 
that the court was asked to determine, were in effect 
1st whether the power of appointment to be exercised 
by the plaintiff in relation to the sum of L615 7s. 8d. 
was a power to be exercised by will only or by deed or 
wiD and (2nd) whether the power was general or 
limited to her children. 

Higgins for the plaintiff : — The power can be exer- 
cised either by deed or by will ; there is no reference 
to the death of the survivor as being the time when 
the power of appointment is to |be exercised ; when 
therejis a power of appointment generally and there is 
no statement as to whether the appointment is to be 
exercised by deed or by will, it may be exercised in 
either way ; the strongest case against the contention 
of the plaintiff is Freeland v. Pearsan (L.R. 3 Eq. 658) 
but that case has been disapproved of in Humble v. 
Bowman 47 L.T. Ch. 62 ; Ee JacksorCa Will^U C.D. 
189) is in favor of the plaintiff^s contention. 

Topp for all the defendants (except one) ; the words 
** after the decease of the survivor . . . leaving 
any child &c.," expressly show that the power is only 
to be exercised by will ; they do not similarly occur 
in any of the cases cited : Re Jackson^a Will is cer- 
tainly a strong case against this contention, the power, 
hnwever, obviously cannot be exercised during life 
time because the children can only be ascertained at 
death. [He referred to Kennedy v. Kingston (2 Jac. 
<fc W. 431) ; i?eicZ t'. Eeid (2^ Beav. 469); Freeland 
V. Pearson (L.R. 3 Eq. 658). Doc, d, Thmdey 
V, Thorley (10 East 437). 

Neighbour for one defendant cited Archibald v, 
Wright (9 Sim. 161). 

ffiggi7is, in reply, referred to Farwell on Powers 
{last ed.) at page 91. 

His Honor : — 

The first question I have to answer is whether the 



plaintiff has a power of appointment by will only or 
by will or deed over the property which at present 
represents the sum of £615 7 8. The clause of the 
settlement provides that the trustees shall " after the 
decease of the survivor " hold the same upon such 
trusts " as the said Lucinda Nash may notwithstand- 
ing her covertureaj)point " Prima facie, the words **as 
Lucinda Nash notwithstanding coverture may appoint " 
are broad enough to cover an appointment by deed"or 
by will, and they must be construed as giving such a 
power unless there is something else in the document 
which shovrs tliiit such was not the intention. In 
arriving at wliat persons mean by certain words it is 
important to find out how the same persons use those 
words when t''e\ting of similar subjects. The parties 
in, another part of the document have used the same 
words in relation to a similar subject where they have 
given a power to Lucinda Glass to direct or appoint. 
This latter power can undoubtedly be exercised by 
deed/ and, accorJingly, as far as an argument may be 
based on the words used, Lucinda Glass has the power 
to appoint by deed in the clause at present under 
discussion also. Then the question arises — do the 
parties mean the same thing, when they use the same 
words'? Q^TtdAnXy primd facie, one would say, Yes — 
And it is noticeahle that a power to appoint by will 
or testament in writing is given to Hugh Glass, in 
that case the donee being restricted in the exercise of 
the power by means of a particular direction so that 
we have on the one hand the words not restricted 
where they mean that the power is to be exercised by 
deed or by will and again we have the words restricted 
when the power is to be exercised by will only. Ac- 
cordingly I think that the words as occurring in the 
clause in question must be construed as unlimited. 
It is contended that the power should not be exercised 
by deed because of the expression " after the decease 
" of the survivor . . . leaving any child &c.," and 
it is said that these words show an intention that the 
power should be exercised by will only but the ques- 
tion is whether that does not rather intimate the time 
when the power is to be effectual than the time when 
the power is to be exercised. The M.R. in JacksorCa 
case puts an illustration which seemstobe apposite and 
the inference he derives from his illustration is that 
these words do not limit thepowerto an exercise by will 
only. He auj)poses the life estate to be in one person 
and the donee of the power to be another and distinct 
person. He, then, points out clearly that it would 
be idle to argue that the donor of the power could 
only exercise the power by will because the donee of 
the power might survive the tenant for life, and it 
makes no difference if the donee of the power and the 
tenant for I'fe happen to be the same person. I 
therefore think looking at the language used in this 
particular document that the parties intended this 
power to le exercised by will or by deed. There is 
a second question, that is, whether the donee of the 
power can only exercise it in favour of the children 
of the marriage. I think the parties very likely meant 
that it should be confined to the children but I can 
find no expression in the document which points to 
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such a restriction, it is practically to such persons 
as she may appoint. The mere circumstance that she 
can only exercise it, if children survive her does not 
show that it should be exercised in favour of these 
children. I answer the question in the following 
manner : — Lucmda Glass has a power of appoint- 
ment by deed or by will, contingently on her 
leaving children that power of appointment is 
general, and not limited to the children ot the marriage. 
Costs of all parties to be taxed, and paid by the 
plaintiff, and to be charged on the lands at present 
representing the sum of L615 7s. 8d. costs of trustees 
as between solicitor and client. 

Solicitors for plaintiff, Crisps Leuds & ffedderwick ; 
for defendants Sma/rt <& Talbot. 



PROBATE JURISDICTION. 



Before Hodges J. 



In the Will of Alexander McDonald. 



Dec. 19. 

Practice Probate — Will — Grant of, probate of portion 
of the will. 

A testator made his will on two sheets of brief paper 
fastened at the comer. A third sheet toas annexed 
to them by way of a back sheet. At his death it was 
discovered tliat the second sheet had been torn out, 
and had disappeared. Both the first and second 
sheet Iwd been duly signed and attested, the whole 
estate was disposed of by the first sheet, the second 
merely containing the ordinary trusts <&c. Probate 
was granted of the first pa^e only ; the probate copy 
to bear date as of the original execution of the vnll 
as shown by the affidavit of one of the attesting 
witnesses. 

Motion for grant of probate of portion of the will of 
Alexander McDonald deceased. The testator died on 
the 28th November 1889 : prior to his death he had 
executed a will drawn up in the following manner : 
It was written on two distinct sheets of brief paper 
and signed and attested at the end of each page ; 
these two sheets of brief paper (together with a third 
used by way of a back sheet) was fastened at the 
comer in the ordinary way by a fastener. The back 
sheet was endorsed as follows : — " Dated 6th March 
Will of Alexander McDonald. Watson and Pearson 
Ballarat." On the first sheet the testator had in 
various ways completely disposed of his estate, the 
second sheet being merely taken up with declaring 
the ordinary trusts. At the testator's death it was 
discovered that the testator had mutilated his will by 
tearing out the second sheet which had disappeared 
leaving simply the comer held by the fastener. It 
appeared from an affidavit of an attesting witness, 
that the will had been executed on the 6th March, 
1885. Application was now made to the Court for 
a grant of probate of the first page only. 



Hayes appeared in support : — The first page per se 
carries out the instructions of the testator ; the second 
page is taken up merely with declaring the usual 
trusts ; probate should be granted to the first page ; 
the probate copy should be dated as of the 6th March 
1885. 

His Honor (after inspecting the documents) 
granted probate of the first page ; the probate copy 
of the will to be dated as of the date of the original 
execution as shown by the affidavit of the attesting 
witness. 

Proctors : Walson for Pearson <fe Jfonn, Ballarat. 



IN THE COURT OF INSOLVENCY. 



(Before Molesworth, Judge.). 



Re Hoelter. Bleckman <& Wessel. 



5898 



Insolve7icy Statute, 1871, s.s. 6 — 35 — Dissolved firm — 
Power of greater number of members of firm to 
petition for sequestration — Jurisdiction of Court to 
amend proceedings. 

Nov. 4, 22, 1889. 

This was a motion to set aside the sequestration of 
a firm consisting of Hoelter, Bleckman <k Wessel, who 
had carried on business in partnership under the 
names of " A Wessel & Co." and " The Victoria Tea 
Co." On the 7th August, 1889, two of the members 
of the firm, as being the greater number of members, 
had, under the 35th section of the Insolvency Statute, 
1871, petitioned for sequestration of the partnership 
estate and disclosing the fact (as was subsequently 
found by the Court) that on the 13th April, 1889, the 
partnership had been dissolved and that the firm 
no longer existed as a going concern. The petition 
had been presented without the knowledge or author- 
ity of Wessel, who now moved to set aside the 
sequestration or to amend the proceedings by striking 
out his name. Messrs. Danby & Flack, had been 
appointed trustees of the estate. Wessel had himself 
on the 20th August, 1889, petitioned for sequestra- 
tion of bis estate and it had been sequestrated 
accordingly and a trustee, Mr. C. P. WilHams, had 
been appointed in due course. 

Mr. Issacs appeared for A. Wessel, and Mr. Braham 
for Hoelter & Bleckman and also for the trustees 
Danby & Flack. 

For the motion it was argued that the 35th section 
did not apply to the case of a dissolved partnership 
that therefore Hoelter & Bleckman' could not 
effectually petition for sequestration of the joint 
estate of the three but at most of their own joint 
estate. As to the jurisdiction to set aside or amend 
the 6th section of the Insolvency Statute, was relied 
on as well as the geoeral jurisdiction of the Court 
to correct errors in its own proceedings. Re Henry 9 
A.L.T. 57. For the respondents ex parte Geisd^ — 
re Stanger 22 CD. 436, was referred to and it was 
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coutended that the evidence showed the alleged 
dissolution was only one in name and not in facl^ 

His Honor allowed the motion so far as it 
asked for amendment by striking oat WesseFs name 
and said : — This is a motion in the matter of Charles 
Hoelter, William Bleckman, and Allrecht Wessel, of 
which notice has been given in these words : — (His 
Honor read the notice). To that notice of motion 
objections have been filed. As I understand Mr. 
Isaacs, appearing for Wessel, puts this case that 
under the 6th section of the Insolvency Statute, and 
under the inherent jurisdiction of the Court the 
Court has power to set aside this order of 10th 
August /89, and all subsequent proceedings, or to 
amend by striking out the name of A. We?sel. Mr. 
Braham appears on behalf of the trustees elected 
under the order of the 10th August, /89, and also for 
Hoelter & Bleckman two of the three persons 
declared insolvent by the order of August 10th, /89, 
I have a number of affidavits before me. Looking at 
all these nffiilavits the facts, as they appear, to my 
mind, may be stated very shortly. Purporting to act 
under the 35th section of the Insolvency StcUute, 
which provides as far as is material to this application 
that the estate of the firm may be made insolvent by 
the greater number of the members of the firm in 
Victoria, two members of this alleged firm, namely, 
Hoelter & Bleckman professed to act as if under this 
section and obtain an order dated 10th August, /89, 
sequestrating the estate of this firm and which under 
this clause of the Act would operate as sequestrating 
the estate of each of the partners. This application 
is practically to set aside this order on the ground 
that Wessel was not a member of the firm at the 
time and if that is so the other two persons were not 
the greater number of the partners of such firm at 
the time of the petition. Several points were raised 
but I am disposed to deal with this as a question of 
fact whether he was a partner or not on the 10th 
August, there is a considerable conflict of evidence. 
Hoelter & Bleckman are forced to take up the position 
that their affidavit in opposition to this motion is true 
but that a statement made by them previously is 
untrue — that statement being a letter copied in the 
affidavit of Wessel of October, 5th 1889, it is signed 
by themselves dated 13th April, 1889, and addressed 
to the manager of the New Oriental Bank Corpora- 
tion, " We the undersigned partners hitherto trading 
as A. Wessel & Co., hereby give you notice that our 
partnership has this day been dissolved." Mr. Braham 
on behalf of his clients is forced to take up the 
position that if what his clients swear m their 
affidavit is untrue their statement in the letter is 
untrue. From these and numerous other facts in the 
case I come to the conclusion that on the lOtb Auprust, 
18S9. Wessel had ceased to be a member of the firm 
and consequently the order was bad, I am therefore 
prepared to make the order as aaked in the alternative 
that the order of sequestration and all subsequent 
proceedings may beaniendod by striking out the name, 
Wessel and his trustee should undertake to bring no 
action against the trustee under the order of 10th 



August 1889 for all acts properly done if that order 
were a good and valid order. Wessel is not entitled 
to costs I say nothing at all about costs. 

Solicitors, for Wessel 1, Crisp, LewiSy <k Heddenuick ; 
for Trustees, BraJuim <k Pirani. 



IN CHAMBERS. 



(Before Hood, J.) 



Richards v. Cadman. 



nth Feb. 



InHtrximents and Securities Statute 1864 (Xo. 204) 
Sec. 22 — Application /or an order for deposit of the 
document proceeded upon should twt be made ex 
parte. 

Application on belialf of the defendant for leave to 
appear to and defend an action brought against him 
on a promissory note. 

The application was granted. 

Mr. Box for the defendant then asked that the pro- 
missory note sought to be proceeded upon should be 
ordered to be forthwith deposited with an officer of 
tlie Court under Sec. 22 of T^ie Instr^iments and 
Securities Statute 1864. 

His Honor : — I do not thii^k that I should grant 
an application of that nature ex parte. Both parties 
should be before mo. I therefore refuse that part of 
the application. 

Solicitors for defendant, Pentland Roberts anti 
Thompson. 



Wall v. Bank or Victoria. 



11th 12th Feb. 



Rules of Supreme Court 1884 Order XIX r27. Order 
XXV r. Jf. — Cases in which tlie poiver vested in tlie 
Judge under Order XX V r. i will be exercised — 
Pleading evidence. 

Application on behalf of the defendant calling upon 
the plaintift to show cause why the statement of claim 
should not be struck out on the grounds that it dis- 
closes no reasonable cause of action and that it is 
frivolous and vexatious or in the alternative why 
paragraph 6 of the statement of claim should not be 
struck out on the ground that the same tends to preju- 
dice embarass or delay the fair trial of Uie action : — 

The statement of claim was as follows : — 

1. In the year 1887 in an action in the Supreme Court No. 
3971 the defendant Iierein recovered judgment for the 
sum of £583 Gs. 2d. the amount due by thu plaintiff to the 
defendant for principal interest and costs on a promissory 
no'^e of the plaintiff to the defendant. 

2. The defendant issued a wi'it of feri facias on the said 
judgment against the plaintiff by which writ the sheriff 
of the Western bailiwick was directed to levy the sum of 
£621 148. 3d. 

3. Before the snid sheriff proceeded to execute the said writ 
the plaintiff with the knowledge of the defendant ten- 
dered to the said slieriff the said sum of £621 14«. 3d. but 
the said sheriff, by the direction of the defendant refused 
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to accept the same, and by the defendant's direction sold 
tinder the said writ the following lands of the plaintiff 
[describing them]. 

4. The defendant purchased the said several pieces of land 
and proceeded to obtain and did in fact obtain possession 
of tiie same and has held possession thereof from 
the time of the said purchases by it and has obtained 
certificates of titles or Grown grants thereof from the 
Registrar of Titles. 

5. The lands so purchased greatly exceed in value the said 
last mentioned amount and the defendant has received or 
might without wilful default have received large profits 
therefrom. 

6. The plaintifi has offered to pay the defendant the said 
sum of £621 14s. 3d. and interest and has requested the 
defendant to transfer the said lands to him, but the 
defendant has refused to do so, but has offered to 
transfer the same to the plaintiff on payment of £1,106 
— which sum greatly exceeds the amounts due to defend- 
ant on the foot of the said judgment. 

The plaintiff seeks to have it declared that the defendant 
is a trustee for the p!aintiff in respect of the said lands subject 
to the payment of the amount due by the plaintiff on the foot 
of the said judgment for principal interest and costs, and 
which amount the plaintiff is ready and willing and hereby 
offers to pay subject to such deductions as the court may 
declare the plaintiff entitled to. 

That ari account may be taken of what is due to the defend- 
ant on the foot of the said judgment and of the profits which 
the defendant has received or misht without wilful default 
have received out of the said lancLB since taking possession 
of the same ; and that the defendant mav be ordered, on pay- 
ment of the amount which will be fouud due on taking such 
account, to transfer the said lands to the plaintiff. 

That the defendant may in the meantime be restrained by 
injii notion from transferring or otherwise dealing with the 
^aid lands. 

Mr, Moule in support. The claim does not disclose 
any cause of action. The defendant is a bona fidt 
purchaser from the sheriff and his title is complete, 
and indefeasible. Doe de Emmett v, Tliorn^ 1 M. <& S. 
425; Doede Batten v. MurUss, 6 M. & S. 110. No 
fraud has been alleged to attack this title, and that is 
a necessary allegation to support the claim. 

His Honor. — I think this an objection that might 
be taken in the defence. 

Mr. Moule. — The court has often exercised its dis- 
cretion under order XX V r. 4, and has ordered state- 
ments of claim to be struck out in applications of a 
similar nature to this. Counsel here referred to the 
cases collected in " The Annual Practice," 1889-90, 
at pg. 454. Paragraph 6 of the statement of claim 
is clearly wrong as it contains mere matters of evi- 
dence. 

Mr. McDennott to oppose. The cause of action is 
on an equitable right. The bank has sold our pro- 
perty after t.ender ; that is a wrong, and where there 
is a wrong there must bo a remedy. 

His Honor. — Do you admit that the bank has a 
good title to the land 1 

Mr. MacDermoti' — Yes, subject to our rights. The 
cause of action is this, you were offered our money 
and after that you have taken our land. The cases of 
Castro V. Murray, L.R., 10 Ex. 213., and Dawkins v. 
Prince Kduxird of Saxe Weimar, 1 Q.B.D. 490, were 
cited 

Flifl Honor said I will consider the matter. 

His Honor on the following day read the follow- 
ing judgmejit. This is an application under order 



XX V. r. 4, on the part of the defendant to strike out 
the statement of claim on the ground that it discloses 
no reasonable cause of action and is frivolous and 
vexatious. Applications under this rule are intended 
to enable the parties to raise questions of law, and 
have them decided quickly (Bu/rstaU v. Beyfvs, 26 
Ch I). 35) and an action may be dismissed under 
this rule on the same grounds as those on which a 
demurrer might formerly have been allowed. But 
the action must appear on the face of it manifestly 
groundless (Metropolitan Bank v. Fooley 10 Ap. O. 
210.) It must be so manifestly faulty that it does 
not admit of argument {Bryer v. National Insurance 
Coy, 8 A.L.T. 54) and if the pleading is intelligible 
in itself such objections should be taken in the reply 
{Smith V. President ike, of St. ArtuMud 8 A.L.T., 53). 
And the question is not whether the pleading is good 
or bad, but whether it can be regarded as frivolous 
or vexatious, or unreasonable ( DadsweU v. Jacobs^ 34 
Oh. D. 284) or as disclosing a case which the court 
is satisfied will not succeed Republic of Peru v. Per- 
uvian Guano Coy. 38 Ch. D. 489). The statement of 
claim in the present case is peculiar. It substanti- 
ally alleges an execution by the present defendant 
against the present plaintiff — tender of the amount 
due, and a subsequent sale with knowledge under 
which sale the present defendant, the then execution 
creditor, purchased the plaintiffs land, and obtained 
a certificate of title. The plaintifi then claims a de- 
claration that the defendant is a trustee of the land 
and should be ordered to transfer, on payment of the 
amount of the judgment. No damages are claimed 
and there is no distinct allegation of fraud. For the 
defendant cases were cited to show that the purchaser 
from tlie sheriff obtains a good title and it was then 
argued that the defendant, having a certificate of title, 
cannot now be disturbed. But on the allegations in 
the claim the defendant became purchaser with 
knowledge and was the author of the wrong, which, 
if these allegations are correct, the plaintiff has 
undoubtedly suffered. The plaintiff may have great 
difficulty arising from the ** Transfer of Land Statute," 
and also from the fact stated in argument that he 
omitted to defend on equitable grounds an action of 
ejectment which the bank brought against him (see 
Hurat V. Ba/nk of Australasia, 2 V.R. [L] 217). But 
the statement of claim is perfectly intelligible. It 
certainly is not either frivolous or vexatious nor does 
it appear to me so manifestly faulty as not to admit 
argument. I therefore so far refuse this application. 
There is however another fault found with the state- 
ment of claim on the ground that a portion of one of 
the paragraphs is embarrasing, viz : that portion of 
paragraph 6 which alleges that the defendant offered 
to transfer the land to the plaintiff on payment of 
LI, 106. This objection I think well founded. It 
was conceded in argument that the contested state- 
ment only tends to show that defendant admits its 
position as trustee for plaintiff. If so it is clearly 
pleading evidence and therefore bad. And it the 
previous allegations in the statement of claim are 

correct this parajrraph is superfluous and if those 

^ ^ ^ Digitized L^ 
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allegations are false tln^y are not cured by any ad- 
mission of defendants. Besides the defendant would 
be entitled to deny this paragraph and thus the 
record would be embarrassed by having an immaterial 
issue for trial. I think therefore the summons should 
be allowed on this ground but as the defendant has 
failed on the other and more important point I give 
uo costs. Certify as between solicitor and client. 
Solicitors for plaintifP, MacDermoU ; for defendant, 
Motde dt Seddon, 



COBDRN V. BrOTCHIB AND OES. 



13th Feb. 



Rules of Supr^ie Court 1884, Order XIII r, 2— 
Where a plaintiff desires to proceed under Order 
XIII r, 2, he rmist serve the writ of summo^is and 
file an affidavit of the serotce before signing jvdg- 
ment, even though tlie defendarits* solicitor haji under- 
taken to accept service. 

Application on behalf of the defendants that the 
judgment herein entered by the plaintiff against the 
defendants and all subsequent proceedings thereon be 
set aside. 

It appeared from the affidavits that service of the 
writ of summons, which was indorsed for work, 
journeys, attendances, etc., by the plaintiff as solicitor 
for the defendants, was accepted by the defendants 
solicitor on the 29th January 1890. No intimation 
of the plaintiff's intention to sign judgment was given 
to the defendants' solicitor nor was any request made 
by the plaintiff or his solicitor to the defendant's soli- 
citor to enter an appearance. On the 7th February 
1890 at 10.60 a.m., the plaintiff filed the originsd 
writ of summons with the acceptance of service en- 
dorsed upon it and judgment was thereupon entered. 
At 2.30 p.m. on the same day an appearance was 
entered to the writ on behalf of the defendants and 
the appearance and notice of appearance were 8er\'ed 
on the plaintiff's solicitor. The application was now 
made to set aside the judgment on the ground that 
the judgment in default of appearance had been 
entered without filing an affidavit of service as pro- 
vided by Order XIII r. 2. 

Mr. Isaacs in support. Order IX. r. 1 provides 
that service of the writ is not required where the de- 
fendant by his solicitor undertakes in writing to 
accept service and enters an appearance. In this 
case no appearance had been entered by the defendants' 
solicitor prior to the judgment so that that rule does 
not apply. Order XIII r. 2 provides that where the 
plaintiff desires to proceed upon default of appearance he 
shall, before taking such proceeding upon default, file 
an affidavit of service ; this rule is imperative and as 
no affidavit of service was filed before the judgment 
was entered the judgment is bad. The plaintiff had 
two courses open to him, ho might have served the 
defendants or he might have applied to attach the 
defendant's solicitor for not entering an appearance 
in pursuance of his written undert<aking under Order 
XII r. 18. 



Mr, Duffy to oppose contended that where service 
was accepted by the d<'fendants' solicitor there was no 
need to file an ailidavit of service before proceeding 
in default of appearance. 

His Honor. I think the interpretation placed 
upon the rule by Mr. Isaacs is the correct one. I 
shall therefore allow the application. It seems to me 
that both parties have been to blame in this matter, 
the defendants for not having entered an appearance 
within the proper time, and the plaintiff for not hav- 
ing communicated with the defendants' solicitor before 
he entered judgment. I certainly think that where 
one solicitor has accepted service of a writ another 
solicitor should not sign judgment for default of ap- 
pearance without having first given an intimation of 
his intention to do so. I therefore allow the summons 
without costs. I certify for counsel. 

Solicitors, for plaintiff Gresson ; for defendants, 
EggUstony I)er?iam and Martin. 



Before Hood J. 



McGee v. Bkattie. 

19th 21st. Feby. 

Rules of Supreme Court iSSi Order III r. 6 — Order 
XIV r, 1 — Special indorsement — Wliere a writ uxis 
endorsed with a claim against the defendant in her 
personal capacity and also against her in her repre- 
sentative capacity fnal judgment uxis ordered under 
Order XIV r. 1 — TJie character in which tJie 
defendant is sued need not be stated in tlie title of 
tlie wnty it is sufficient if stated in the indorsement. 

Application on behalf of the plaintiff for leave to 
sign final judgment under Order XIV^. r.l. 

The title of the action was McGee v. Mary 
Beattie. 

The indorsement on the writ was in the following 

form. 

The plaintiffs cUim iB against the defendant as admin's- 
tratriz of R. C. Beattie deceased for moneys due by him 
under a covenant in a bill of sale dated the 13th June, 1887 
made between the said R. C. Beattie of the one part and the 
plaintiff of the other part, and filed in the office of the 
Registrar-General and duly renewed. 

Particulars here followed. 

And also against the said Mary Beattie in her personal 
capacity for uie price of goods sold and delivered in her 
personal capacity for the price of goods sold and delivered 
and for rent. 

lgS8 Particulars 

16th December Moneys due for goods supplied precise 
to particulars whereof have been rendered. 

1889 
30th Novembtr 

Mr Isaacs in support moved for judgment. 

Mr. Bryant to oppose. The writ is endorsed with 
a claim against the defendant in her personal capacity 
and also in her representative capacity. In Short v. 
Taylor, A.L.T. 10, a claim for an unliquidated demand 
was joined with a claim for a liquidated demand and 
the writ of summons was held not to be a specially 
indorsed one. By Order XV III. r. 5 it is m^vided 
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that claims against »n administrator may be joined 
with claims against him personally, provided the last- 
i^entioned claims are alleged to arise with reference 
to the estate in respect of which the plaintiff sues. 
This rule does not apply, for the claim against the 
defendant personally is for the price of goods sold and 
delivered and for rent, which have nothing to do 
with the estate which she is administrating. With re- 
gard to the claim against the defendant personally 
that is not specially indorsed because it does not give 
particulars of the claim. Perry v. Flint, 9, A.L.T. 
99 ; Windsor Coffee Palace v. CJieel, 10 A.L.T. 276. 
The defendant ought to be furnished with such par- 
ticulars as will enable her to see whether she owes the 
money or not. 

His Honor.— In Smith v Wilson, 4 C.P.D. 392, 
particulars very similar to the present were held to be 
sufficient. 

Mr, Bryant, — The writ itself is bad, because the 
title is simply as against Mary Beattie, and should be 
against her in her representative capacity. 

Mr, Isaacs. — Tn Pickers v Speight 22 Q.B.D. 7, 
it was held that the Indorsement is a special one if it 
gives sufficiently specific particulars to bring to the 
mind of the defendant knowledge as to what the 
plaintiff's claim is. The defendant has not filed any 
affidavit and therefore she must be taken to know all 
about the claim. The character in which the defend- 
ant is sued need not be stated in the title, it need 
only be stated in the indorsement. This has been 
done in the present case. Chitty's Forms, 12th Ed 
page 61. 

His Honor. — I am inclined to grant the applic- 
ation because I think that applications under Order 
XTV r. 1. should be granted unless the defendant 
shows that there is a defence. Tn this case no affida- 
vit has been filed, the defendant contenting herself 
with relying on a number of technical objections to 
the form of the writ. If however the defendant does 
not know the particulars of the amount for which 
she is sued in her individual capacity I will grant an 
adjournment for 2 days to enable her to file an affida- 
vit to that effect. 

Mr. Bryant said he would ask for the adjournment, 
which was granted. On the application being again 
mentioned Mr. Isaacs informed the judge that no 
affidavit had been filed by the defendant. 

Hib Honor, — I order final judgment for the amount 
claimed on the writ with XI 2 costs of the action and 
X2 for the costs of the adjourned application to be 
paid by the defendant to the plaintiff. I certify for 
counsel. 

Solicitors, for plaintiff, O'Hea; for defendant, 
Gaunson and Wallace, 



[Garnishee] 
Cartwright 



Beecham v. Pater ; Mrs. Taylor 
Egolbston, Derham & Martin ; and 
[Claimants.] 

21st, 24th February 

Judicature Act 1883 (iTo. 761) sec, S—Eules of 
Supreme Court 1884 Order XLV r. 9 — Garnishee 



order nisi — Garnishee's costs — Equitable assignment 
— A garnishee is a party to garnishee proceedings and 
there/ore a Judge ha^ power to provide for his costs 
under Order XL V r. 9 — No particular form of 
words is necessary to constitute an equitable assign- 
rnerU provided tluit it appears that tliere is an 
intention of transferring or appropriating the chose- 
in-action to or for the u^e of the assignee. 
Garnishee order nisi, 

Mr. Box for the garnishee took no part in the argu- 
ment but simply asked that his costs should be pro- 
vided for. 

His Honor said : — I have had some doubt as to 
whether I could give a garnishee costs. Order XLV 
r. 9 provides that " the costs of any application for an 
attachment of debts and of any proceedings arising 
from or incidental to such application shall be in the 
discretion of the Court or a judge" and I doubted 
whether a garnishee was a party to the application, 
I find however that by sec. 3 of the Judicature Act 
the word " party" includes every person served with 
notice of or attending any proceeding although not 
named on the record. I therefore think that a gar- 
nishee is a party within the provisions of that rule and 
that I can provide for his costs. 

Mr, Isaacs for the claimants Eggleston Derham & 
Martin. —The defendant Pater commenced an action 
against the garnishee on the 28th May 1889. The 
claimants for whom I appear acted as solicitors for 
the defendant and the defendants incurred a liabilty 
to them of L89 2s. 4d. for costs in that action which 
was settled by arbitration. We claim a solicitor's lien 
over the sum owed by Mrs. Taylor to the defendant 
as the fruit of the award in the action. The lien of 
the solicitor of a plaintiff for the costs of an action 
attaches to money received by the plaintiff by way of 
compromise where such money is in substance the fruit 
of the action. Boss v. Buxton, 42 Ch. D. 190. A 
creditor can only attach by a garnishee order such pro- 
perty of his debtor as the debtor could deal with 
properly and without violation of the rights of other 
persons. Therefore an equitable charge, obtained 
before a garnishee order takes priority of the order, 
even where no notice of the charge was given. Badeley 
V Cmisoluiated Bank 38 Ch. D. 238. Our lien com- 
menced on the 28th May 1 889. The assignment under 
which the claimant Cartwright claims is dated the 
21st August 1889 and the garnishee order nisi is dated 
22nd November 1889 therefore our charge arose first. 
Mr, Wasley for claimant Cartwright. — This claim- 
ant rests his claim upon two letters of the 21st 
August 1889, one addressed by the defendant to Mr. 
Flannagan the architect for certain houses the gar- 
nishee was building in the following terms. 

" As suggested by you I am willing (on your handing me 
your final certificate for the Andrew Street Building) that 
Mrs Taylor retain £50 out of the money to be awarded to me 
by the arbitration or of any other money coming from her to 
me as security for the payment of the amount which may be 
hereafter found to be justly due by me to Mr Cartwright for 
plastering anil for which you became security on my account." 
The other letter is from Flannagan to Cartwright 
and is in the following terms. 

Digitized by^ 



Google 



Vol- XI 



THE AUSTRALIAN LAW TIMES 



NOTES OF CASES 
1st March 18d0. 



125 



I am requested by Mr Pater to inform you that he has this 
day hauded to me a letter requesting Mrs Taylor to retain the 
sum of £'iO to cover any ''laim of yom« for work done at her 
premises in High JSt. and Andrew St. Praliran. 

This is a valid assigument. there is a specific fund 
stated out of which the money is to be paid and the 
addition of the words ** or out of any other money 
coming from her to me'' does not make the assignment 
valueless. I acknowledge the priority of Eggleston, 
Derham and Martin's claim. 

Mr. MitchelL — It does not appear that the offer by 
the debtor contained in the first letter was ever com- 
municated to the garnishee and therefore until that is 
done the assignment is invalid. There is another ob- 
jection ; a mere order by a creditor to his debtor to 
pay a sum of money to a third person is not an equit- 
able assignment unless it specifies the fund or debts 
out of which the payment is to be made. Here the 
fund is not specified for the sum is to come out of the 
money to be awai'ded or out of any other money coming 
from Mrs Taylor to the judgment debtor ; that cannot 
lie said to specify the fund out of which payment is to 
be made. He cited Tudors Leading Cases in Equity 
2 vol. pp. 843, 844. 

His Honor ssid : — I will consider the matter. 

His Honor on a subsequent day read the following 
judgment : — This is a garnishee ord«'r. The garnishee 
appeared and did not dispute the debt, but suggested 
that others were interested. Those others have ap- 
peared and all parties have consented that I should 
dispose of the matter. One claim was made by Messrs 
Eggleston Derham and Martin on a solicitors lien and 
another by Mr. Cartwright who set up an equitable 
assignment prior in date to the garnishee order nisi 
by virtue of the following letters. [His Honor read 
the letters.] During the argument it was conceded 
that Messrs. Eggleston Derham and Martin were en- 
titled to be paid first and the dispute was narrowed 
down to whether there was or was not any equitable 
assignment. No evidence was given, but 1 gather 
from thedocuments that during last year the defendant 
Pater was building some houses for the garnishee Mrs 
Taylor, the architect was Mr. Flannagan; Pater was in 
debt to some unsettled amount to Mr. Cartwright and 
Mr. Flannagan had become security for that debt ; 
then on the 21st August, 1889, the defendant 
Pater wrote the letter to Mr. Flannagan 
and Mr. Flannagan on the same date wrote to 
Mr. Cartwright and it is admitted that notice of these 
letters was given to Mrs. Taylor before the garnishee 
order nisi and the request therein made assented to 
by her and I assume that the second letter was written 
at the request of Pater as stated therein. It was ob- 
jected on behalf of the execution creditor that 
there was no assignment to Cartwright for 
two reasons (1) that there was no fund specified 
and (2) that there was no Order on Mm. Taylor to 
pay and in support of this objection a passage from 
the judgment of Lord Truro (J., in Bod rick v. Gandell 
1 De G. Mac and G. 763 quoted in 2 W. and T. L. C. 
6 Ed at pg. 844 was relied uj)()n. It was there laid 
down " that to constitute a valid equitable assignment 
there must be an agreement that the debt shall be 



paid out of a specific fund coming to the debtor or 
an order given by a debtor to his creditor upon a person 
owing money or holding funds belonging to the giver 
of the Order directing such person to pay such funds 
to the creditor.'' As to the first of these grounds I 
think that the fund is sufficiently designated {Brice v. 
Bannister 3 Q.B.D. 569 ; Buck v. Rohson ibid 686 ; re 
Hall, 10 Ch D. 615., Wehh v. Hall 30 Oh 
J) 192. As to the other point I cannot 
read the words of the judgment quoted to mean as 
contended that the Order must be directed by the 
debtor to the creditor. No particular form of words 
is necessary to constitute an assignment provided that 
it appears that there is an intention of transferring or 
appropriating th© chose-in^ction to or for the use of 
the assignee. It is true tliat on the document Mrs. 
Taylor's name does not appear nor is there any direct 
order or request to her to pay the money. But there is 
a statement by Pater of his willingness that Mrs. 
Taylor should retain L50 as security for payment of 
the amount found to be due to Mr. Cartwright and 
this I understand to mean that he is willing that Mrs. 
Taylor should, to the extent of L50, pay Cartwright 
if she is willing to do so. This statement was com- 
municated to both Cartwright and Mrs. Taylor and 
assented to by both prior to tlie garnishee summons. 
I think this does evince an intention by Pater that 
the money should be appropriated for Cartwright's use 
and that he and the execution creditor are both bound 
by it. It is probable that the document was meant 
more for the assurance of Mr. Flannagan than for any 
particular benefit of Mr Cartwright, but the motive 
does not alter its effect. The figures have been agreed 
upon and I therefore order that out of the money in 
her hands the garnishee be at liberty to retain L3 3s. 
Od. for her own costs ; that she pay Eggleston and 
Co., L85 for debt and L3 3s. Od. for costs; that she 
pay Cartwright L50 for debt and L3 3s. Od. for costs ; 
and pay the balance to the execution creditor. Certify 
for counsel. 

Solicitors, for judgment creditor, McFarlane and 
Tolhurst ; for garnishee, Hopkins ; for claimants, 
Eggleston, Derham and Martin and Flood. 



Chamberlain v. McWhinnie. 



26th Feb. 



Imprisonment for Debt Act 1865 {No, 284^ s.s. 2, 3 

Debtor's summons — Variation o/ judgment. 
Debtor's summons. 

His Honor said. I see by the report of this appli- 
cation (anie pg. 118) that I am taken to have held 
that under the circumstances of the case 1 had no 
jurisdiction to make the order sought What I meant 
to say was that the case of Beg v. Cope exparte Fraser 
2 V.L.R. (L.) 261 threw such a doubt upon the ques- 
tion of jurisdiction that 1 would not make the order 
in the debtor's absence. I did not wish to decide the 
question as to whether there was jurisdiction to make 
the ordt'r. Under the circumstances I meant to re- 
fuse the application merely on tlre^gFqiu^AvJ/-Ahe 
absence of the debtor. Digitized by ^ -^ ^^ \^yri^ 
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PRACTICE COURT. 



(Before Hood, J.) 



KiDDELL V. MoWhINNIB. 

18th, 19th, 24th, Feb. 

Rules of Supreme Court 1884, Order XXVII r. 11— 
Motions /or judg^nent under Order XXVII r, 11, 
aiid analogous motions can he listed for kearvng on 
tlie days set apart for liearing probate applications 
so long as Mr. Justice Hood hears sv>ch applications. 

Motion on behalf of the plaintiff for liberty to sign 
final judgment L2,999 10s. the amount f nud by re- 
ference to the Chief Clerk to be due by the defendant 
to the plaintiff and the costs of the action and of this 
application. 

The writ of summons was endorsed for an account. 
The defendant did not appear and the plaintiff took 
out a summons under Order X V r. 1 for an Order that 
the action be referred to the Chief Clerk with all the 
powers as to certifying and amending of a judge of the 
Supreme Court. The Order having been made the 
Chief Clerk certified that the sum of L2,999 10s. was 
due by the defendant to the plaintiff. The plaintiff 
moved upon that certificate for liberty to sign final 
judgment. 

Mr, Anderson in support. There is some doubt as 
to whether this application should be made to this 
Court or whether the case should be listed and judg- 
ment moved for in the ordinary way. The cases of 
Ha/rris v. Rowley 10 A.L.T. 270 aud Hooke v. ./oAn- 
«^on ibid 277, were cases under Order XXVII r. 11 
which expressly provides that the plaintiff is to set 
down the action where the defendant has msuie default 
in delivering his defence, but in this case the defendant 
has not appeared and therefore that rule is not appli- 
cable. There is no actual authority as to the proce- 
dure to be adopted in this case but judging from the 
forms given in Daniell's Chancery Forms 4 Ed. ps. 56 
and 662 and from Daniell's Chancery Practice 6 Ed. pg. 
1548 it seems that the procedure now adopted is 
the correct one, and this is further borne out in 
the decision of Smith v. Davies 28 Ch. D. 650. 

No appearance for the defendant. 

His Honor said. In this instance this procedure 
might be advisable but in a contested matter it would 
be most inconvenient. I will consider the matter. 

His Honor on the following day said. I have consult- 
ed Hodges, J., who informs me that he has followed the 
practice laid down in Harris v. Rofvley and Hooke v. 
Johtiston, I therefore make no order* I think it 
would be an excellent plan to appeal to the Full Court 
to have the matter settled for the practice is in a 
most unsatisfactory state at present. 

His Honor on a subsequent day said. I have seen 
the i*rothonotary with r^ard to motions for judgment 
in a case like the present and under Order XXVII r. 
11 which is very analogous and I have instructed him 
to set down such motions in a list which I will adju- 



dicate upon on Thursdays. I have not consulted any 
of my brother judges but that will be my practice so 
long as I take the Probate business. 

Solicitors, for the plaintiff Kidston and Son. 



SUPREME COURT SITTINGS. 



(Before Webb, J.,) 



Langier v. The Victorian Schanschieff Electric 
Light and Power Company, Limited, & others. 

Feb. 3, 4. 

Limited Company — Amount of capital subscribed for 
— Power to commence business. 

A company was formed^ the capital being L 100,000 in 
100,000 shares of LI each ; 65,000 shares u)ere 
offered to the public ; it was provided iyiUer alia) by 
the prospectus that L45,000 uxis to be appropriated 
out of this issue for tvorking capital ; it was also 
provided that \QfiOOfuUy paid up shares and a 
bill at four months for L2 0,000 should be given by 
the company for the purchase of certain patent 
rights ; the directors suhseqiiently arranged, in lieu 
of this arrangement, to give SOfiOO fully paid up 
shares for tJiese rights ; previous to the issue of the 
writ in the action, 17,131 shares were (xUotted, in 
addition to tlie aforesaid 30,000. An auction uhm 
instituted by the plaintiff to restrain the defendants 
from commencing business on the ground of insuffi- 
cient working capital. Held, that there was not suzh 
a disparity between the number of shares a^tuMy 
allotted and the proposed working capital as to in- 
duce the court to grant the injunction. 

Action by C'harles Langier against The Victorian 
Schanschieff Electric Light and Power Company 
Limited, and Charles S. Faterson, George Comwell, 
W. B. Tappin, and James S. Butters. The plaintiff 
claimed to have his name removed from the share 
register of the company and that the money paid by him 
should be repaid with interest; and that the company 
and the other defendants be restrained from carrying 
on the business upon the present working capital or 
from enforcing any calls for that purpose ; or, L250 
damages. The statement of claim alleged that in 
August 1888, one Alice Corn well issued a prospectus 
of the Victorian kc. Company Limited, capital to be 
L100,000 in 100,000 shares of LI each for the pur- 
pose of purchasing from the said Alice Comwell 
certain patent rights in the Schanschieff Electric 
Light battery at the price of L30,000 payable by 
10,000 fully paid up shares and a bill at Four mouths 
from the Company for the balance, aud 65,000 shares 
were then offered to the public ; it was provided by 
the prospectus that L45,000 would be appropriated 
out of the present issue for working capital. It was 
further alleged tliat about the 25th August, 1888, 
Alice Corn well in order to induce the plaintiff to take 
shares in the company frau<lulently represented to him 
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that one A. C. F. Webb had taken shares therein ; 
that the plaintifif relying on the prospectus and on the 
representation agreed to take 200 shares and paid in 
all up to the time of bringing the action L150 ; that 
only about 10,000 shares had been applied for when 
the company had been registered ; that the defend- 
ants, Paterson, ComweU, Tappin, and Butters, with 
full knowledge of the above stated facts agreed to give 
Alice Cornwell 30,000 fully paid up shares in lieu of 
the arrangement already mentioned ; that the said 
defendants were carrying on the said company with a 
capital of less than L9,000. It was proved at the 
hearing that at the time of the incorporation and 
registration of the company 17,131 shares hnd been 
applied for which together with the 80,000 allotted to 
Alice ComweU brought the total amount to 47,131 
shares, and that the directors had full power under 
the Articles of Association to pay Alice ComweU as 
aforesaid ; that A. C. F. Webb, was, at the incor- 
poration and registration of the company an applicant 
for 300 shares. 

Topp (with him Agg) for the plaintiff. The 
statement that Webb was a shareholder was a fraud- 
ulent misrepresentation : from the statement in 
prospectus plaintiff concluded that the company would 
not be incorporated till 45,000 shares had been 
applied for ; the statements in prospectus are binding 
on company because it is the cradle of the company : 
Elder v. New Zealcmd Lomd Improven^nt Company 
Limited, (30 L.T. N.S. 285) referred to. 

Isaacs (with him Gussen) applied for a non suit ; 
No case has been proved ; Webb is a shareholder ; 
according to recent decisions there must be actual 
fraud ; therefore Elder v. N, Z, Land Improvement 
Co, Ltd, does not apply. He referred to Buckley (on 
Companies) 5 Ed. 105-6. 

[Per Curiam. I will hear the case out.] 

Isaacs summed up« 

Agg, in reply referred to Re Gamhrinus Lager 
Beer Co. (12 V.L.R. 446.) 

His Honor : — This action is brought by a 
shareholder in the Victorian Schanschieff Electric 
Light Company Limited, in which he seeks to have 
his name removed from the share register, and to have 
the money paid by him for shares repaid to him. 
. There is a claim for alternative relief of payment to 
the plaintiff of L250. But that is substantially the 
relief which the plaintiff seeks. The grounds on 
which he seeks it are that he alleges that he was in- 
duced to take these shares by fraudulent misrepre- 
sentations by Miss Alice ComweU, and by a fraudu- 
lent misrepresentation contained in the prospectus of 
the company. As to the misrepresentation by Miss 
ComweU, it is alleged that in order to induce the 
plaintiff to take shares in the company she falsely and 
fraudulently represented to the plaintiff that one A. 
C F. Webb had taken shares therein. Plaintiff's 
evidence is that he saw Miss Cornwell, and said to 
her that he would like to know somebody who knew 
something about the matter who was taking an 



interest in the company, to which Miss Cornwell re- 
plied, " Mr. Webb, our electrician, is a large share- 
holder in the company.'' That is the evidence of the 
plaintiff as to the representation made to him. I find 
on the evidence that the representation is perfectly 
true. Mr. Webb signed an af^plication for shares. 
He paid his deposit money, and so far as the evidence 
showed he had not repudiated the shares, and he con- 
tinues to be a shareholder ; therefore so far as that 
misrepresentation is concerned it fails altogether. I 
find on the evidence that if the representation was 
made it was perfectly true. The next representation 
on which the plaintiff relies, as stated in the statement 
oi claim, is that " by the prospectus it was provided 
that L45,000, less brokerage and incidental expenses, 
would be appropriated out of the [)resent issue for 
working capital, which it was considered would meet 
the requirements of the company's operations at the 
outset. The prospectus contains this statement : — 

" The sum of L45,000, less the brokerage and the 
incidental expenses in connection with the floating of 
the company down to the allotment of shares, will be 
appropriated out of present issue for working capitHil, 
which, it is considered, will meet the requirements of 
the company's operations at the outset. The remain- 
ing 25,000 shares will be available should further 
capital be required. 

I find nothing in the prospectus amounting to a 
representation that the company would not commence 
operations till the L45,000 had been subscribed. It 
has been attempted to back up this aUeged misrepre- 
sentation by an argument that the directors com- 
menced the operations of the company without suffi- 
cient capital being subscribed. But there is nothing 
to show that the company was to wait till the whole 
of the capital was subscribed before the company 
commenced operations, which was quite another mat- 
ter. Another grievance alleged by the plaintiff is 
that the purchase was to be made from Miss Cornwell 
of her patent rights for L30,000, that that L30,000 
was to be paid by LI 0,000 in paid-up shares, and that 
she was to receive a bUl for the ba.lance at four 
months. That was treated in the most airy manner 
by the plaintiff/ and it was treated as if the bill for 
L20,000 at four months was all that was necessary to 
be given ; that the LI 0,000 in paid-up shares 
having been given, and the bUl for L20,000 
having been given, the rest of the capital might be 
appropriated for working expenses of the company, 
utterly ignoring the fact that the biU had to be paid. 
And no long time had to elapse before the bill had 
to be met. It is alleged as a grievance of the 
plaintiff that instead of giving the bUl, 20,000 
shares were issued to Miss Cornwell ; that she was 
paid by shares in lieu of giving her a bill. It was 
said that the company had no right to issue the shares. 
But she had a right, as any other member of the 
public, to apply for shares if she liked. I should 
have thought it would have been to the advantage of 
the company if the 20,000 shares were taken up in- 
stead of a bill being given, and the amount it represent- 
ed repaid shortly afterwards by the company. I 
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see nothing fraudulent or improper in Miss Cornwell 
taking the 20,000 shares fully paid up and treating it 
as payment of the amount due to her in payment fer 
her patent rights. The shares issued to her were 
as much issued to the public as if they were 
issued to any one of the public. She had to be paid 
the bill to be given to her. The shares were not the 
less issued to the public because Miss Cornwell was 
the party who chose to take them. The number of 
shares that were issued was 47,131, and the specific 
misrepresentation relied upon in the prospectus is 
that the prospectus is supposed to have stated that 
L45,000 would be appropriated to the working capi- 
tal. It does not state that it would be appropriated 
in that way. It states that the sum of L45,000, 
less the brokerage and the incidental expenses in 
connection with the floating of the company, down to 
the allotment of shares, will be appropriated out of 
present issue for working capital, which it is con- 
sidered will meet the requirements of the company*s 
operations at the outset. In other words, if they got 
the public to take it up, the money would be applied 
out of the first issue ; if not, the money would be 
applied as the company took up the shares. , One 
misrepresentation alleged was that the directors com- 
menced business with insuflBcient capital, and there- 
fore the plaintiff ought to be allowed to repudiate his 
shares. The authority relied upon for that was Elder 
V. The New Zealand Improvement Company. But 
that case did not come any way near the present. 
There the company issued a prospectus stating that 
the first issue of shares would be L 2 50, 000. The 
company issued 900 shares at L20 each out of the 
250,000, making a capital of LI 8,000 instead of 
L250,000, and the directors eommenced business on 
that capital. One of the shareholders brought an 
action, and said that the company had no right to 
commence business with capital of 1^18,000 
when the prospectus said that it required a capital 
of L2 50,000. Vice-Chancellor Malins held that 
the plaintiff was right in his contention, and on 
that ground he overruled a demurrer to the 
bill. Taking the facts as admitted, the vice- 
chancellor held that the defendant company was 
not justified in commencing business with that 
capital, and he ordered the plaintiff's name to be 
removed from the register. But the proportion 
between LI 8,000 and L250,000 in that case is very 
different from that between L47,000 and L75,000 in 
the present case. Here more tlian 47,000 shares had 
been taken up out of 75,000. There is no ground 
for the suggestion that the whole of the 75,000 shares 
had to be subscribed before commencing operations. 
The plaintiff says that L30,000 was to be provided for 
Miss Cornwell, and that L45,000 was to go for the 
working of the company, and that would make up 
the whole of the L7 5,000. That contention is un- 
tenable. The plaintiff has failed on every point, and 
the judgment will be for tlie defendants, with costs. 

Solicitors : For plaintiff, Morgan and Gill ; for 
defendants, Cnthheri^ Hamilton and Wynne, 



(Before Holroyd, J.) 



Werner v. Boehm and others. 



Feb. 10. 



Transfer of Land Statute 1866, No. 301, «. Ill, 
Tranfer of Land {Dawer 1869), Statute No. 353, 
8. 12, Statute of Trusts 1864, No. 234 s. \^— Vesting 
order — Notice. 
W. B. and 11. were co-triistees for a certain religious 
body and as such were the registered proprietors of 
certain land. W. was removed from his office of 
trustee and S. appointed in his place ; thereupon W. 
entered a caveat against dealings with tJhe said land. 
B. H. and S. stcbsequently applied to W. to execute 
a transjer from W. B. and II. to B. H. and S. which 
W. refused to do. B. and II. tJien applied to tlie 
Commissioner of Titles for an order vesting the land 
in tliemselves (with the intention of afterwards trans- 
Jerring to themselves and S). TJie order was made, 
no notice being given to W. Tlie order was for- 
warded for registration and then W. received notice 
of tlie intending dealing by reason of his caveat. He 
applied to the Court Jor an injunction. 
Heldy that even assuming that tlie Commissioner oj 
Titles liad jurisdiction to make tlie order, h^ should 
not have done so until notice liad been given to the 
parties interested. 

Action by Henry Werner against J. E. Boehm, E. 
Haustorfer, 0. Schmidt, and H. 0. A. Harrison, Re- 
gistrar of Titles. The plaintiff claimed an injunction 
to restrain the last named defendant from registering 
a certain vesting order hereinafter described, and an 
order setting aside the said vesting order. The facts 
were as follows : — In 1874 a number of members of 
the Evangelical Lutheran Church who had settled 
around Natimuk formed themselves into a body for 
the purposes of -heir religion ; the plaintiff and the 
two first named defendants were appointed trustees 
of any property acquired by the churcli so formed ; a 
block of land was purchased and a certificate of title 
was duly issued to the three trustees ; this certificate 
was dated the 17th Sept. 1875, and with a view to 
protect the interests of the congregation a declaration 
of trust dated 10th Jan, 1876 was executed by the 
trustees and a copy deposited in the *' Titles Office." 
This deed contained {inter alia) the following clauses : 

(7 ) << If at any time one or more of the trustees shall 

'* wilfully transgress or break the rules of this deed of 
u trust . . . . . -it shall be lawful for the . . . 
" congregation at a properly convened meeting to elect 
" another trustee in his place and after such election 
" has been witnessed by the signature of the chairman 
** or another member of the meeting the remaining 
" trustees shall have their names registered together 
" with the newly elected trustee as trustees at the 
<' office of Titles according to the Real Property Act 
" for the time being and according to the rules which 
" may then be in force with regard to the within 
" mentioned land and it shall be compulsory to alter 
" the name or names of the new trustee or trustees in 
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" the duplicate copy of the deed deposited in the Office 
'* of Titles/' (13). " Tliat meetings of the congrega- 
*' tioncan be held at all times and places when and 
" where thought proper but if it is intended for all 
" members present or absent to take into consideration 
*' elections and resolutions ihtnv shall first notice be 
"given of the same in church the two preceding Sun- 
" days during Divine Service of the time place and 
" reason of such meeting . . . . " Owing to 
circumstances which it is unnecessary to detail, the 
majority of the congregation recently deemed it ad- 
visable to obtain the removal of the plaintiff as trustee. 
Notice of ft meeting under clause 13 was accordingly 
given specifying as the time 3 o'clock on a certain 
Sunday (but the actual time at which this meetir.g 
was held was one o'clock on that day and a resolution 
was passed removing the plaintiff and appointing one 
Carl Schmidt (the 3rd defendant) in his stead. On 
the 2nd Aug. 1889, an order Vesting the above men- 
tioned land in the defendants Boehm and Haustorfer 
was made by the Commissioner of Titles, no notice 
having been given to Werner of the intended appli- 
cation and no transfer having been executed by him, 
on the 9th Aug. this vesting order was transferred to 
the Registrar General for the purpose of being regis- 
tered ; but as Werner had. previously on the 10th April 
1889 lodged a caveat, notice of the intended dealing 
was given to him be thereupon instituted the present 
action. 

Goldsmith for the plaintiff. The Commissioner of 
Titles had no jurisdiction to make the order, if he had 
the plaintiff should have had notice of the intended 
application. Statute of Trusts sees. 19, 40, 48 ; sec. 
Ill Transfer of Land Statute ; sec. 12 (No. 353). 

Biggins (with him Irvine J for the three first named 
defendants. No notice is necessary (he referred to latter 
part of sec. Ill " Transfer of Land Statute,") if ne- 
cessary, these defendants were not bound to give it. 

Neighboxf/r, for the Resfistrar; sec 137 Transfer of 
Land Statute releases this defendant from liability 
(he referred to e.rp. Bond (6 V.L.R. (L-) 458.) 

His Honor ; — The two first-named defendants, 
Johaun Ernest *Boehm and Ernest Haustorfer, were 
trustees with the plaintiff, Henry Werner, of some 
land, which was held by them in trust for the benefit 
of the congregation or the Evangelical Lutheran 
Church, at Natimuk. For some reason not disclosed 
the members of the congregation became dissatisfied 
with the conduct of their minister, and they desired that 
the minister should be requested to leave the church. 
They desired that the three trustees should enforce 
that resolution, and two of the trustees, Boehm and 
Haustorfer, were willing to do so. The third trustee, 
the plaintiff, was not willing. On the 7th April, 
1 889, a meeting of the congregation was held in the 
church, at which metting a resolution was passed re- 
inoving the plaintiff' from his ofiice of trustee. An- 
other resolution was passed electing the defendant, 
Carl Schmidt, to be a trustee in his place. That resolu- 
tion was in effect carrying out the will of the congre- 
gation. The pla'ntiff, in effect, said that he refused 
to resign as he did not think he was obliged to do so 



under the deed of trust which he executed in com- 
mon with the other trustees. It appeared that tlie 
deed was dated January 10, 1876, and that it 
declared not only the trusts under which the land was 
held, but contained the constitution of the church 
and the regulations by which the cfjngregation were 
to be governed. On the 10th April, 18S9, three days 
after the resolution depriving the pla'ntiff of his office 
of trustee, the plaintiff lodged with the registrar of 
titles a caveat affecting the land of which he was 
trustee in common with the two first-named defend- 
ants. On the 22nd «fune following the two first- 
named defendants made an application that an order 
vesting this piece of land in them should be made by 
the commissioner of titles No notice of this applica- 
tion was given to the plaintiff, and he had no oppor- 
tunity of being heard in o ^position to it. An applica- 
tion for a vesting order w is made to the commissioner 
of titles, pursuant to section 12 of the Act 363, sub- 
stituted in lieu of section 111 of the Act 301. The 
order was made, and the registrar of titles thereupon • 
sent notice to the applicant that a vesting order had 
been made for the land of which the plaintiff had been 
trustee, jointly with the two first defendants. The 
notice given to the plaintiff' was that the vesting order 
was made in the name of the defendants, Boehm, 
Haustorfer, and Schmidt. The vesting order was 
dated the 6th August, 1889, and vested the land, not 
in the three first-named defendants, but in the nsmes 
of the first two named defendants, and that it was 
ordered to be registered. The plaintiff was misled by 
the letter sent to him. He was under the impression 
that the letter vested the land in the three first named 
defendants, but it appeared on the evidence that the 
order was not made vesting the land in the defendant, 
and the court, therefore, allowed the plaintiff to 
amend the statement of claim in that respect. The 
plaintiff has brought this action claiming an injunction 
to restrain registration of this vesting order and 
asking that the vesting order should be set aside. 
He rests his claim on this ground, that the commis- 
sioner of titles had no jurisdiction to make the vestin.s: 
order, and if he ha<l jurisdiction the plaintiff was 
entitled to be heard on the application for the vesting 
order. The 12th section of the Act 353 provides 
that :- 

" Whenever any person interested in land under the 
operation of this act, or any estate or interest therein, 
shall appear to the Supreme Court or to the com- 
missioner to be a trustee of such land, estate, or 
interest, within the intent and meaning of any statute 
now or hereafter to be in force relating to trusts and 
trustees, and any vesting order shall be made in the 
premises by the Court or the commissioner (which 
order he is hereby empowered to make concurrently 
with the said Court), the registrar on being seived 
with such order, or an office copy thereof, shall enter 
in the register book, and on the duplicate grant or 
certificate of title, and duplicate instrument, if any, 
the date of the said order, the time of its production 
to him, the name and addition of the person in whom 
the said order shall purport to vest tlio land or 
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interest, and upon such entry m the register book such 
person shall >)ecome the transferee, and be deemod to 
be the proprietor thereof, unless and until some entry 
shall be made the said order shall have no effect or 
operation in transferring or otherwise vesting the 
said land or interest." 

That section was substituted for section 111 of the 
principal act, No. 301. Under section 111, the com- 
missioner of titles had no authority to make a vesting 
order. But leaving out words which confer on him 
that power, the section remains substantially the same. 
Under the previous section giving authority to the 
Supreme Court, if the Court made a vesting order 
that vesting order had no effect or operation as a 
transfer, or as vesting the land till after the mode 
prescribed before making the order had been made. 
There is no section of any act of Parliament authoris- 
ing the commissioner of titles to make rules and regu- 
lations with reference to the practice to be observed 
under that section of the statute, and no rule or regu- 
lation has been made, promulgated by him, or made 
generally known to the public in reference to such 
application. The practice, if there is a practice, has 
been fixed by himself according to the necessity of 
the case, and according to his own motion, 
and without any means of giving it proper publicity. 
The commissioner may make a vesting order concur- 
rently with the Supreme Court. Under the Statute 
of Trusts the Court has power to make a vesting order 
under a variety of different circumstances. The only 
section under which orders of this kind are made in 
the Supreme Court, so far as I am aware of — and it 
was not disputed by either plaintiff or defendant — is 
section 19 of the Statute of Trusts, which provi'les 
that :— 

" In every case where any person is or shall be 
jointly or solely seized or possessed of any lands, or 
entitled to a contingent right therein upon any trust 
and a demand shall have been made upon such trustee 
by a person entitled to require a conveyance or as- 
signment of such lands, or a duly authorised agent of 
such last-mentioned person, requiring such trustee to 
convey or assign the same or to release such contingent 
right. It shall be lawful for the Supreme Court, if 
the said Court shall be satisfied that such trustee has 
wilfully refused or neglected to convey or assign the 
said lands for the space of 28 days after such demand 
to make a vesting order vesting such lands in such 
person, in such manner and for such estate as the 
Court shall direct, and the said order shall have the 
same effect as if the trust-ee had duly executed a con- 
veyance or assignment of the lands, or a release of 
such right in the same raanner and for the same 
state." 

Assuming that that section would have justified the 
Supreme Court in making an order vesting this land 
in the two first-named defendants, such an order 
could not have been made unless the facts necessary 
to found the order had been proved ; nor unless the 
party affected by such order, unless perhaps h*» was 
not resident in the jurisdiction, was served with the 
petition, motion, or what<;ver course was directed to 



bring it before the Court, so that he might have an 
opportunity of being lieard, and showing cause why 
the estate vested in him should not be taken out of 
him. The Amending Transfer of Land Statute, No. 
353, having given powers to the commissioner of titWs 
in common with the Supreme Court to make a vest- 
ing order, the commissioner could not without authority 
expressly given to him to make the order in any other 
way than the Supreme Court could make it, it followed 
that he should make it in the same way. I do n ot 
know if the commissioner of titles has any jurisdiction 
to make the order, but if he has the jurisdiction he 
was wrong in the way he made it. It is a well-known 
rule that before any order h made against a person he 
should have an opportunity of being heard against it. 
In regard to this land a caveat had been entered by 
the plaintiff a^^ainst any dealing with it, and it was 
necessary to give notice to the caveator of the vesting 
order against him, and such notice was, given and it 
was contended that upon that notice he could huve 
taken such steps ad he might have been advised to 
prevent the registration of the vesting order, as the vest- 
ing order was of no effect till after it had been regis- 
tered, and the plaintiff had ample time to take the 
steps. Under section 111 of the Transfer of Land 
Statute, if a vesting order is made by the Court it 
would not have been of any effect till it was registered 
There is the same provision in reference to orders 
make by the commissioner of titles, but there is nothing 
to distinguish those orders from applications made 
under the Court under the Statute of Trusts. 1 have 
hitherto referred to the fact that the plaintiff had 
lodged a caveat against dealing with the dealing. 
But I am not aware that a person is under any 
obligation to enter a caveat. He was not bound to 
suppose that an order affecting his interest in land 
would be made against him. Such a system might 
work out a gross injustice, and might cause a man 
great expense to prevent registration of a vesting 
order. All difficulties would be avoided if the course 
were pursued of the person affected receiving notice 
of the intention to a{)ply for th« order. Although he 
had come to the conclusion that the plaintiff was 
entitled to restrain registration of the vesting order, 
it was said for the three first defendants that it would 
be rendered practically of no use. The whole of the 
case was gone into, and it was said that it would be 
found that the plaintiff had been properly removed 
from being 'a trustee. On that also 1 have come to a 
conclusion adverse to the defendants. I as- 
sumed that there was power to remove the plaintiff 
if his removal had been properly effected. But 
I have come to the conclusion that the plain- 
tiff has not been properly removed. The 
meeting at which he was removed was held on a 
Sunday at I o'clock, because, one witness said, there 
was heavy rain. Another witness said it was 
because the majority wished it to be held 
at that hour. But the meeting was announced 
to be held at three o'clock, and under the rules 
of the congregation notice of the time of such 

meeting should be held. At the snme time I think 
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the plaintiff's refusal to obey the resolutions of the 
congregation might have been a good cause for his 
removal. I will grant the order to restrain the 
registration order made by the commissioner vesting 
the land in the first two defendants, and I direct the 
three defendants, Boehm, Haustorfer, and Schmidt, 
to pay the plaintiff's costs, no costs against the 
registrar of titles. 

Judgment for the plaintiff, with costs against the 
defendants, Boehm, Haustorfer, and Schmidt. 

Solicitors : For plaintiff, Farmer and Twigg ; for 
the three first named defendants. Fox and Overend 
for Cathcarf ; for the Registrar of Titles, Crown 
Solicitor, 



PROBATE JURISDIOTEON. 



(Before Hooc]^ J.) 



In tub Estate ok Thoma^s W. Watson, Decd. 
Feb. 20, 21. 

Practice Probate — Adminiatratwn — Leave to expend 
infants^ capital on their maintenance, etc. — Stib- 
stantive motion. 

An application was made /or (inter alia) a grant of ad- 
ministration and for leave to expe^id injatUe^ capital 
on their maintenance, etc. The court entertained the 
application for leave to expend on the same motion 
as the application for a grant oj administration. 

Motion for a grant of letters of administration ; for 
leave to dispense with sureties and for leave to expend 
the capital of infants towards their maintenance. 

Thomas William Watson died intestate on the 4th 
Dec. 1889 leaving him survivinghis widow (the present 
applicant) two sons at the ages of 1 1 and 9 years re- 
spectively and three daughters of the ages of 7, 5, and 
3 years respectively. The intestate's estate consisted 
solely of personalty and was sworn under LI, 500 ; the 
debts amounted to L40, unsecured and L500, secured. 

Moule, in support, as to dispensing with sareties ; 
re Wyld (6 V.L.R. (T.P.M.) 83) ; re Ellis (1 W. and 
W. 191). It is usual to make an application for leave 
to expend capital on a substantive motion ; there, 
however, does not seem to be any objection to its 
being made on the motion for a grant of letters of ad- 
ministration ; it is a saving of expense and moreover 
the court would not direct payment of post main- 
tenance re Orton (14 V.L.R. 190); if the motion 
should be made substantively expenses would be in- 
curred before the application would be heard ; as to 
the form of order see re Orton. 

His Honor granted the application for administra- 
tion, reduced the amount in which the sureties should 
justify to L500, and directed that the administratrix 
should 1)0 at liberty to deduct from the capital of the 
share of each infant such sums as would with the in- 
come of such share from time to time make up the fol- 
lowing sums L20 per annum for each of the sons and 
L18 per annum for each of the daughters until they 



should severally arrive at the age of 16 years or until 
further order of the Court. Jth costs to be deducted 
from each infant's share. Costs as between solicitor 
and client. 

Proctors, Moule and Seddon. 



SITTINGS IN BANCO. 



(Before Higinbotham C.J., Williams, Holroyd and 
Kerferd, J.J.) 



HiTcniNS V. iHK Mayor, etc., of Port Mblbournb. 
4 Nov. 

Local Government Act 1874 (No. 506^ s.s. 380 399— 
Liability of Council for tlie dangerous condition of 
a road place under its care and jnanagement — a mu- 
nicipal corporation leaving knowUdge of the unau- 
tlhorized act of a stranger which does da/mage to the 
ruUural surface of a highway unthin its jurisdiction 
which has iiot been fanned or made is not liable in 
damages to a person injured through the act of the 
stranger. 

Appeal from the judgment of a' Beckett, J. 
This was an action in which the plaintiff Mra. 
Hitchins sued the defendants on behalf of herself and 
her children for damages for the death of her husband 
caused by the alleged negligence of the defendants in 
permitting a dangerous excavation to remain unpro 
tected in Rouse Street, Port Melbourne The action 
was originally tried before Webb, J., when it appeared 
in evidence that Rouse Street where the accident 
occurred had never been made or formed though pro- 
claimed as a highway. It further appeared that the 
excavation in question had been made by the Board 
of Land and Works. The Full Court held on a ques- 
tion reserved on the facts by the primary judge that the 
defendants were not liable but two of the members of 
the Court Williams, J., and Holroyd, J., intimated 
that if the statement of claim were amended by adding 
a count, to the effect., that the defendants knew of the 
excavation at the time it was if ade and having the 
means and ability and opportunity took no steps to 
prevent it, on a finding against the defendants on this 
count they might be made liable. See 10 A L.T. 122. 
The statement of claim accordingly was amended by 
adding a count that in the year 1881 the Board of 
Land and Works made adangerousexcavation in Rouse 
Streetandthat the defendants knew at the time the exca- 
tion was madetheboard was making it and took no steps 
to prevent it. The case was re-tried before a'Beckett, 
J., who gave judgment for the defendants and from 
this judgment the plaintiff now appealed. This 
judgment is reported in 10 A L.T. 277. 

Mr. Goldsmith for the appellants. By sec. 380 of 
the Loral Government Act, 1874, the Council has the 
care and management of the rr ads in the Municipality 
and that section gives them power to prevent the 
creation of a nuisance and they are liable for not 
doing so. Mayor oJ EmeraUl Hill v. Ford 9 V.L.R, 
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L 851 . **OHre" imposes some duty and they are liable 
for not filling up a dangerous hole. Sec. 399 compels 
the Council to keep open and free from obstruction 
all roads in their district. The Board of Land and 
Works were mere trespassers and this excavation was 
a nuisance which the council, under sec. 399, should 
have prevented. The following authorities were also 
referred to. Borough of Bathurst v. McPherson^ 4 
App. Cas. 256 : Burgmeier v. Shire of Darebin, 5 
V L.R. L 351 : Grieve v. Mayor of Melbourne^ 1 
W.W. and A*B. L 95 and McKinnon v. Penaon 8 
Fxch, 327. 

Mr. Ifoody Mr. Isaacs, and Mr. Bryant for the res- 
pondents. The council is not liable for the condition 
of a rojid till it is formed and made, Scutt v. Mayor 
of Colling wood, 7 V.L.R. L 280. There is a great 
difference between a \\y\i\ in a state of nature and one 
formed by the council : the council is not liable for 
injury through a hole on the former, Dodd v. Shire of 
Beriidck, 11 V.L.R. 743. Sec. 399 applies only to 
obstructions by adjoining owners and not to acts of 
strangers. Tliey cited tlte following cases : Beed v. 
Mayor of Fitzroy, 4 A.J.R. lOl) : By an v. Mayor of 
Malmsbury, 1 V.R L 23 ; Duniinelow v. Mayor of 
St. Kilda, 5 A.J.R. 74, and the President of the Shire 
oj Barrabool v. Torr, 2 V.R. Lf>5. 

C.A. V. 
HiGiNBOTHAM, C. J., read the following judgment. — 
This case comes before us on appeal from the judg- 
ment of A'Beckett, J. It was held by this Court 
upon a question reserved on facts found by the 
l)rimary judge, Webb, J., at the first trial of this 
case, that the defendants were not guilty of negli- 
gence in ** permitting Rouse-street to be and continue 
and for a long time remain out of repair, and in a 
state and condition dangerous for foot passengers by 
reason of an excavation thereon, which was left by 
defendant unprotected and witliout any light at 
night." This street was never formed or made by 
the defendants at the place where the accident 
occurred, and the decision of the Court was based 
upon the rule first laid down 25 years ago in the case 
of Grieve v. The Mayor, &c., of Melbourne, I W.W. 
& A'B. (L.), 95, that a municipal corporation is not 
answerable for the foundrous and unsafe condition of 
any of the streets or roads placed under the care 
and management of the council of the corporation 
until and unless the council has exercised the discre- 
tion held to be vested in it, and altered the natural 
condition of the street or the road by forming or 
making it. This rule of legal interpretation has been 
applied from that time to the present to the successive 
acts of Parliament by which the care of streets and 
roads has been vested in the councils of boroughs and 
shires, and tl.e liability of the corporation has been 
lield to be limited to those parts of unmade streets 
and roads which the council has elected to form or 
make. Dodd-s v. President, (tc , Shire of Berwick, 
n V.L.R., 743; Bazeley v. Shire of St. Amaud. 
After the decision on the question reserved, and 
before judgment, the plaintitl* was allowed to amend 
the statement of claim by adding a new cause of 



action, which has been stated to be that about the 
year 1881 the Board of Land and Works made a 
dangerous excavation in this street, nnd that the 
defendants knew at the time the excavation was being 
made that the board was making it and took no steps 
to prevent it. At the second trial the learned judge 
arriving on the other questions in issue at the same 
conclusions of fact as had been found at the first 
trial, held that defendants were not under a legal 
obligation to prevent an injury to an unmade street 
which they would not be bound to repair after the 
injury had been done, and that the defendants were 
entitled to the judgment of the Court upon this 
ground. I am of opinion that the learned judge 
was right in this view. The proposition that a 
municipal corporation having knowledge of the 
unauthorised act of a stranger which does damage to 
the natural surface of a highway within its jurisdic- 
tion which has not been formed or made is liable in 
damages to a person injured through the act of a 
stranger is a proposition now advanced for the first 
time, and is wholly unsupported by judicial decision. 
The asserted liability appears to be inconsis- 
tent with the rule which exempts the corporation 
from the charge, and from the consequences of 
negligence for not repairing an unmad« street which 
is dangerous to travellers through natural causes or 
from the act of man. If there be no obligation in 
either case to repair the damage, it would seem that 
there can be no duty to prevent the damage. I agree 
with the primary judge that the statute wliich pres- 
cribes the duties of the council affords no warrant for 
the proposition now contended for. Section 380 of 
the Local Government Act 1874 provides that the 
council shall have the care and management of all 
public highways, streets, roads, bridges, culverts, 
ferries, and jetties within the municipal district. But 
these words, according to the well-established inter- 
pretation that has been placed upon them, create and 
impose on the council no active duty of care or man- 
agement until the highway, street, road, bridge, cul- 
vert, ferry, or jetty has been made and prepared for 
public use by the discretionary act of the council. The 
only statutory duty cast upon the council in respect 
of surveyed, reserved, and proclaimed highways be- 
fore formation is to open them and keep them open 
for public use except in cases where a license has 
been granted to close them (Section 399). The 
performance of this duty involves no obligation either 
to prevent or to repair damage done to the natural 
surface by the act of a stranger which, while leaving 
the highway open for public use, may increase the 
risk of travellers who use the highway. Whether the. 
council had or had not the ability under the circum- 
stances disclosed by the evidence to perform ''this 
alleged duty is a- question of fact on which no finding 
has been given. The plaintiff has not alleged that 
the council was prevented by vis major from perform- 
ing the duty. If an absolute duty existed in law, 
the corporation would be liable in all events for non- 
performance of it by the council. If, on the other 

hand, the duty be conditional upoxiTthe ability of the 
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council under existing circumstances to perform it, it 
would lie upon the plaintiff to show that the council 
could certainly and without resort to force or expen- 
sive and uncertain litigation have prevented the Board 
of Land and Works fro'u making the excavation. As 
the learned judge held that no duty absolute or con- 
ditional existed, it was unnecessary to arrive at a 
finding upon this question of fact. I am of opinion 
that the learned judge was right in his interpretation 
of the law. The Court being equally divided in opin- 
ion, the judgment of the Court will be that the appeal 
be dismissed, without costs. 

Williams J. — I see no reason whatever for depart- 
ing from the judgment delivered by me in the same 
case when it was argued on a previous occasion. I 
adhere to every word t uttered in that judgment ; it is 
therefore unnecessary to repeat my judgment for 
if I w^ere to say what I thought I should simply re- 
peat what I have said in 14 V.L.R. 765, 766, 767. 
But I wish to state that the proposition as now put 
forward, which was said to be the proposition on the 
first hearing has not been correctly stated To say 
that the proposition was the bald proposition that the. 
municipal council when a stranger interfered with 
and destroyed some works in the municipality was 
bound to take steps to prevent tlie destruction was 
only stating half the proposition. Tlie proposition stated 
distinctly was that there was a duty and an obligation 
cast upon the council having knowledge that a stranger 
was destroying a higliway in the municipality, which 
was by section 380placedundertheircontrol and manage 
ment, where they had the means and ability and opportun- 
ity of pre venting it, not to allow suchdestruction. It was 
said in the course of the judgment of the majority of 
the Court on that occasion that there was a fact 
necessary to be found in order to sustain the suggested 
amendment of the pleadings, namely, that the present 
defendants had the means and ability and opportunity 
of preventing this wholesale destruction by a stranger 
of the road placed under their care and management. 
I should have thought that the judgment of the 
majority of the Court was plain to intimate that if 
the claim was amended a finding on that question was 
necessary. The primary judge has, however, come to 
no finding on that point. There has been no finding 
on that question of fact, and, if it had not been for 
the view taken by two of the judges on this occasion, 
there would possibly have to be another rehearing, in- 
asmuch as the facts necessary to support the judgment 
of the majority of the Court on the previous hearing 
have never yet been found. 

HoLROYD, J., I have only to say that I entertain 
the opinion which I expressed when the case was 
argued last time, and T have nothing further to add 
to what J said then. 

Kerperd, J., read tiie following judgment : This 
action has been tried twice. On the first occasion a 
case was reserved for tlie full court by Webb, J., and 
tho Full Court decided that the defendants were not 
guilty of negligence on the statement of claim, but 
allowed the plaintiff" to amend the statement of claim 
and to go down to trial again. On the second 



occassion it came before a judge sitting without a 
jury, and a' Beckett J., gave judgment for the defend- 
ant, but he contingently assessed the damages for the 
plaintiff at L600 and costs if the full court should be 
of opinion that the plaintiff" was entitled to judgment. 
The case now comes before the full court on notice of 
appeal that the judgment of a'Beckett, J., may be 
reversed, and that judgment may be entered for the 
plaintiff for the sum of L600 and costs. The facts briefly 
are that the deceased, who was a solicitor in practice in 
Melbourne, left his residence in Green Street, South 
Melbourne, on the evening of March 21, 1887, between 
7 and half-past 7, accompanied by his daughter. In 
a short taae she returned without her father, and the 
plaintiff ^le deceased's wife) went in search of him, 
and found him in an excavation in Rouse-street, with 
his leg broken. The deceased was taken to the 
Hospital, where he died from gangrene on the 27th 
March, 1887. The plaintiff says the deceased was 
quite sober. Mr. Justice Webb, upon the occasion of 
the first trial, found the following facts, viz. : That 
Rouse-street, .where the accident happened, was 
a public highway witliin the municipality j 
that, while it was a public highway, the Board of 
Land and Works caused a hole to be made in it, and 
material from the hole to be removed ; that the 
deceased, while lawfully using the highway, fell into 
such hole, and his death was thereby caused ; and that 
the defendants had never formed or made the portion 
of the street where the accident happened, a' Beckett, 
J., before whom the second trial took place, says in 
his judgment : — 

*' It has been cod tended for the defendants that the work 
was done by authority of the Crown, and therefore that they 
could not have stopped the work. I have been referred to 
appropriation acts authorising expenditure for the purpose. 
I GO not regard these acts as making the purpose le(ral, but 
on this and other evidence it appears that the board was 
acting, not as an independent corporation, but under the 
direction of the Government." 

On the statement of facts in this case we have to 
determine whether this action for negligence will lie 
against the defendants for not restraining the Board 
of Lands and Works from making a dangerous hole in 
Rouse-street, and, further, for not filling the hole up, 
or for not fencing it off with a sufficient fence so as 
to prevent the public from being injured by falling 
into it. The law is now well settled that if the 
defendants have been guilty of omission to perform a 
statutory duty, and some person has by reason 
thereof been injured, an action for negligence will lie 
against them at the suit of the person so injured. 
(See Borough of Bathurst v. Macpherson, 4 A pp., Cas. 
p. 267). The general rule, as laid down in M^Kirmon 
y. Benson (8 Ex. 327), is approved of in the Borough 
of Bathurst case, and also in Gautret v, Egerton 
(L.R., 2 C.P., 371). To determine whether the 
defendants have been guilty or not of a breach of the 
statutory duty, it v/ill be necessary to examine and 
consider the provisions of the local government acts. 
The numerous English cases found in the books 
which have been decided upon the English turnpike 
acts throw little or no light upon the proper construc- 
tion to be placed upon the provisions of our local 
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government acts. The plaintiffrelied upon section 380 of 
the Local Government Act 506, which is as followa : 
— " The council of every municipality shall have the 
care and management of all public highways, streets, 
roads, bridges, culverts; ferries, and jetties within the 
municipal district ; and section 5 of that act inter- 
prets the word street, save where there is something 
in the context inconsistent therewith — " Street and 
road respectively shall mean a street or road being a 
public highway, and shall include every public high- 
way." The street, the subject of this action, was in 
its natural state, and, except as to the hole made in 
it, was in the same condition that it was on the date 
of it€ proclamation and consequent dedication to the 
public as a public highway under the provisions of 
sections 363 of Act 506. In the case of Scott v. the 
Mayor of ColUngwood (7 V.L.R., L 280), in 
which all the earlier cases under this act were con- 
sidered, Stawell, C.J. at page 286, said, " In those 
cases in which the Court has decided that if a 
corporation does not begin to repair a street they are 
not answerable for the condition in which it is left by 
nature, I entirely concur." Stephen, J., concurred 
with him, and Higinbotham, J., at page 287, said, 
** With regard to ths exercise of the powers given to 
the council by the act of Parliament, the decisions 
have established the rule that so long as the power 
of making a road or street remains wholly un- 
exercised, so long as the soil is left in its niitural 
state, the council cannot be compelled to exercise the 
power, and the corporation is not liable either to an 
indictment as for a nuisance, or to an action for 
injuries suffered by passengers through the unformed 
state of the highway." The case of Scott v. Mayor of 
CoUingwood has been always followed since, and may 
be regarded as the leading case on the point it de- 
cides. In Gaulret v. Egerion, to which I have re- 
ferred, Willes, J., says substantially the same thing : 
" If I dedicate a way to the public which is 
full of ruts and holes, the public must take it as it 
ia. If I dig a pit in it I may be liable for the conse- 
quences, but it I do nothing I am not." But these 
cases leave untouched the new ground broken in this 
case. The street has not been left in the condition it 
was by nature ; the soil has not been left in its natural 
state j a pit has been dug in it, not by the defendants 
but at the instance of the Crown, who granted the 
land dedicated as a street. The question now raised 
is. Have the defendants any statutory duty with re- 
gard to streets not taken over by them, and made in 
pursuance of the provisions of the Local Government 
Act ? Do the words " shall, have the care and man- 
agement" in section 380 refer to and include streets 
proclaimed and dedicated as such, but not made ? The 
word ** street" would convey the meaning, when used 
in its ordinary sense and apart from any context which 
might control its meaning, that it was astreet **formed 
and made." The meaninj? assigned to it in the Impe- 
rial and in Wehsfer^s Diction arips is a '* paved way or 
road" — " a city ro/id." Section 5 already referred to 
provides that, unless there is something inconsistent 
with the context, " street" shall mean a street being 



a public highway. The interpretation does not throw 
much light upon the meaning of the word " street." 
Both the words " street" and " highway" are words of 
ambiguous meaning. They are used in the Local Go- 
vernment Act to describe land dedicated for the pur- 
pose of being used as streets or highways and they are 
also used to describe streets and highways which have 
l>een formed and made. The meaning which the 
Legislature intended to attach to the word street in 
each case must, I am of opinion, be inferred from the 
heading and sections ranged under the heading in 
which the word " street" is used. The Local Govern- 
ment Act, by section 2, is divided into parts and sul>- 
divisions, and the headings are therefore made part of 
it. There are 32 parts in all, and several of these 
parts are again divided into numerous subdivisions, 
containing provisions providing for the exercise of 
powers as to a great variety of subject matter dele- 
gated by the act to the councils of municipalities to 
deal with. Part 16 deals with streets, roads, bridges, 
ferries, culverts, watercourses, and jetties, and this 
part is divided into nine subdivisions : — 1 Dedica- 
tion of streets, &c., sec. 363-370. 2. Opening of pri- 
vate roads in shires, sec. 371-373. 3. Appointment 
of control of bridges and ferries, sec. 374. 4. Ma- 
king and maintenance of streets, roads, bridges, 
ferries, culverts, watercourses, and jetties, sec. 375- 
389. 5. Making and maintenance of streets, roads, 
bridges, and ferries on the boundaries of municipal 
districts, sec. 390-397 6. Obstruction of streets, 
roads, &c., sec. 398-402. 7. Fixing the level of 
streets, private streets, filling up of low ground, sec. 
403-418. 8. Tolls, sec. 419-431. 9. Main roads 
and common toll roads, sec. 432-438. I am of opinion 
that the Legislature in dividing the act into parts, and 
grouping together cognate sections under various head- 
ings, intended that the words in those sections and the 
sections should be construed as relating to the subject 
matter of the headings under which they were ranged. 
The 380th section, relied upon by the plaintiff is contained 
in the 4th subdivision, the heading of which is 
*' Making, maintenance, and management of roads, 
and . bridges, ferries, culverts, watercourses, and 
jetties." Now, if we construe the diflferent sections 
comprised under the 4th subdivision, as relating to the 
heading of that subdivision, we find that all the 
sections deal with subject matters which fall under 
the several words constituting the heading of the 4th 
subdivision, viz. : Making, maintenance, and manage- 
ment. The words in section 380, " care and manage- 
ment," would be consistent with the view that the 
Legislature intended to give power to the council, and 
to impose a statutory duty upon it to preserve its own 
works upon streets which it had taken in hand to 
make, and those words, in this view, would have no 
application to streets which had not got beyond the 
stage of being " land reserved, used, or acquired by 
purchase or exchange," and dedicated to the public by 
proclamation, but which hjid not been taken in hand 
by the council to make. The group of sections under 
the heading to the first subdivision of part 10, 
'* Dedication of streets, 4&c.," will be found onexaroina- 
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tion to deal only with tlie dedication of land reserved, 
used, or by purchase or exchji:j^o accjuired for a street, 
road, highway, &c., to be a public highway. These , 
sections may be regarded as enabling sections, and are ' 
confined to the subject matters naturally falling under 
the heading " Dedication of streets, ifec," but make no 
provision for ** care and management " of tliem, and 
vest the absolute property in the land dedicated as 
streets in the Crown. If the Legislature had intended 
to cast a statutory duty upon the council of the 
municipality with reference to streets in their natural 
state under subdivision 1, part 10, " Dedication of 
streets, &c.," some provision would have been inserted 
in that division, describing the nature of the duty 
imposed upon the council, but there is no such pro- 
vision. In view of the provisions made by the Local 
Governmeut Act for the protection of streets, I think 
it may be inferred that the Legislature considered 
that no further provision was necessary. Section 2 1 2 
extends to every borough the provisions of part I. 
Act 2G5, called the Police Offences Statute. 1865, im- 
posing a penalty, not exceeding L20, for offences 
which may be committed on streets, or interfering 
with streets. Section 370 declares that the absolute* 
property in the land proclaimed as a street shall be 
vested in the Crown. The mode of construing the 
great body of law contained in our Local Government 
Acts which I have ventured to adopt enables each of 
the headings under the parts the act is divided into 
to be construed, if necessary, for the purpose of ascer- 
taining the meaning of the words and sections ranged 
under it as if it were a separate enactment. There is 
authority for so doing. The case of EaMem Cotmties 
EailuKty Company v. Marricuge (9 H.L,0. 32) was 
decided upon the construction to be placed upon 8 
and 9 Vict., Ch. 18. The frame of this act is very 
similar t*) the frame of our Local Government. Act. 
It was an Act consolidating in one act certain provis- 
ions usually inserted in acts authorising the taking of 
lands for a public nature. The act was divided under 
15 separate and distinct headings, dealing with a 
variety of subject matters, and contained 163 sections 
in all. It appears to me that the observations made 
by some of the learned judges in the case of Eastern 
Counties Railway Company v. Marriage as to the 
proper construction to be placed upon sections under 
different headings apply with equal force to our Local 
Government Act. Channel 1, B., at page 41, said — 
'* These various headings are not to be treated as if they 
were marginal notes, or were introduced into the act merely 
for the purpose of clas nfying the enactments. They consti- 
tute an important part of the act itself. They may be read, 
I think, not only as explaining the sections which immediately 
follow them, as a preamble to a statute may be looked to, to 
explain its enactments, but as affording as it appears to me a 
better key to the constructions of the sections which follow 
th^n might be afforded by a mere preamble." 
Bramwell, B., at page 46, referring to one of the 
headings, said — 

*' This general beading is not only in good sense, but as a 
matter of verbal accuracy to be considered as governing, and 
to be read before, each section which ranges under it, as 
though they had been numbered 1, 2, and so on. This is 
manifest from an examination of the statute." 
Lord Wensleydale, at page 68, said — 



** Various clauses relating to each separate subject are 
collected umler various hca<ls, with an appropriate heading to 
eai'h class, vvliich must apply to the whole of tliat class to 
which it is the heading. . . . The effect is the same as 
if, as my brother Chaunell, in his able argument, has observed, 
the heading had been repeated, as it would have been in the 
more prolix form which prevailed in older statutes, at the 
held of each section." 

For the reasons I have already stated lam, therefore, of 
opinion that this action will not lie against the defend- 
ants. In this view, it is unnecessary for me to consider 
the defendants' further defence under the plea which 
raises the question whether the hole made in the road 
by the Board of Land and Works was an act done by 
the Crown under tlie provisions of section 389, which 
enables a Minister of the Crown, upon obtaining an 
order of the Governor-in-Council, to take over, con- 
struct, maintain, and repair any road within the 
borough, and have and exercise powers similar to 
those lad and exercised by tlie council with regard to 
such road, and further, whether any wrong which has 
been done to the plaintiff is a wroiig done by the 
Board of Land and Works and not by the defendants. 

Appeal dismissed without costs. Judgment for 
defendants. 

Solicitor for appellant, Morgan ; solicitors for 
respondent, Emmerson <fe Ban-ow. 



(Before Higinbotham C. J., Williams and 
A'BeckettJ. J.. 



Chirkside v. Keating. 



^ 1-ith Nov. 

Action/or the recovery of money paid under a mistake 
of fact — in such an action if the position of the 
defendant has been altered by the plaintiffs mistake 
hs must he placedin statu quo ante before the plaintiff 
can recover — Admissibility of oral evidence to control 
a tvritten agreement. 

Argument on points reserved at trial by Williams, J. 
In this case the plaintiff sued the defendant for 
£'290 being tlie amount of the purchase money of 
dufendant's interest in a certain leasehold. It appears 
that some time after the purchase the plaintiff discovered 
that this land was really his own property and that by a 
mistake of the Lands Department it had been treated 
as unalienated crown laud and thrown open to selec 
tion and selected liy the defendant in ignorance of the 
mistake. The defendant claimed to be entitled to a 
deduction for the growing crop and permanent improve- 
ments executed by her. The contract of sale was as 
follows: — '* Memorandum of agreement made the 
21st day of July 1888, between Mary Keating of tlie 
one part and Robert Chirnside .... of the 
other part whereby the said Mary Keating agrees to 
transfer and the said Robert C'hirnside to take all the 
leasehold interest of the said Mary Keating under a 
lease from the Crown of 40 acres .... for the 
sum of £290." The learned prinun-y judge found as 
facts (1). The L290 was paid under a mistake of fact 
under the belief that th(^ defendant hnd a leasehold 
title to the lands whereas they were the plaintiffs 
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freehold. (2). I think looking at the agreement alone 
the plaintiff paid L290 for the defendant's interest in 
the leasehold. (3). If I ara at liberty to go outside 
the agreement part of the consideration was for the 
defendant's crops. 

His Honor reserved the following questions for the 
opinion of the Full Oourt. 

(1). Is it permissible to go outside the agreement to 
ascertain what the L290 was paid for ? 

(2). U so how should judgment be entered ? for 
whom and in what form? 

The other facts of the case are fully stated in the 
Judgment of the Chief Justice. 

Mr. Isaacs with him Dr. Madden for the plaintiff. 

The agreement is clear on its face and no evidence 
can be given to vary or contradict it. The defendants 
axpenditure was incurred before the plaintiff dig- 
cnvered the mistake. The mere fact that the pei*son 
paying the money had at the time of payment means 
3f knowledge of which he neglected to avail himself 
m\\ not disentitle him to recover the money back if 
it was paid under a real mistake ; the only limitation 
is that he must not waive all enquiry. Townsend u. 
Crowdy, 8 C.B.N.S. 477. 

Mr. Higgins for the defendant. 

The defendant incurred expenditure on the plaintiff's 
property under the mistaken belief it was her own. 
The plaintiff cannot recover now the purchase money 
of this property without deducting the increase of its 
value owing to the defendant's expenditure. Munro 
V. Sutherland^ 5 A.J.R. 74. 

The following cases were also referred to. Jones v. 
Chapman^ 2 Exch. 820 ; Vyryan v, Vyryan, 30 Beav. 
56; Wilson v. Stewart, 11 A.L.T. 30; Cooper i\ 
Da7igerjleld, 10 V.L.R. 4 196; Carrington v. Roopes, 
2 M. & W. 248. 

C.A. V, 

HiGiNBOTHAM, C.J. I have the misfortune to differ 
from my learned brothers in the opinion I have 
formed of this case and it is my duty therefore to 
state the grounds of my judgment. The plaintiff sues 
the defendant in this action to recover the sum of 
L200 paid to the defendant by the plaintiff on August 
2l8t 1888 as the purchase money of defendants lease- 
hold interest in 40 cases of improved land with a crop 
of wheat and oats growing thereon. The learned 
judge has found as a fact and it cannot be doubted 
that the plaintiff' made the payment under a mistake 
of fact and in ignorance that the land he was buying 
was his own and was not the defendants. The land 
had been alienated by the Crown in fee in February 
1872 and the plaintiff deriving title through his father 
became the registered proprietor in fee simple under 
the Transfer of Land Statute on May 30th 1885. The 
plaintiff forgot this fact when he paid the money, and 
his ownership of the land was not discovered until a 
month after he bought it by a clerk of his solicitors. 
Tliis forgetfulness by the plaintiff of his right, lasting 
during 18 months that he resided on the spot previously 
to the agreement, has not been explained by him. 
The judge has not found that the plaintiffs forgetful- 
ness w?js the result of negligence, and I think that wu 



are no bat liberty to attribute the plaintiff's inactivity to 
that cause. But it was attended with serious conse- 
quences to the defendant. The Lands Department 
also made a mistake and left open this land for selec- 
tion under the Land Act. The defendant selected it, 
and after the plaintiff became the registered proprietor, 
obtained a lease of the land on January 1st 1886. It 
is admitted by the plaintiff and there is no possible 
room for doubt that the defendant believed the lease 
to be a valid and effectual lease and that she proceeded 
to fence and cultivate the land in the bond fide belief 
that she had a good title. The plaintiff looked on for 
18 months in ignorance, which we must assume to be 
real ignorance, that the land which the defendant was 
improving and cultivating belonged to him and not to 
the defendant. After the discovery was made in Sep- 
tember 1888 the plaintiff left the defendant in posses- 
sion until harvest time. He then took possession of 
the land and reaped tlie cost telling the defendant 
through his manager that he would not pay for it. He 
kept the proceeds and he then brought this action to 
recover the whole of tlie money he had paid under a 
mistake for the defendant's interest in the land. We 
Have to determine what legal and equitable rights the 
plaintiff' has under these circumstances to recover all 
or any of the purchase money. The plaintiff cannot 
be in a better position in this action then he would 
have been if he had made no mistake and were now 
proceeding to recover his property in a court of law or 
of equity. Having paid this money by mistake he 
should not be allowed to gain a profft by his mistake 
that he would not have been entitled to if he had 
made no mistake. What then would be the rights of 
the plaintiff if there had been no agreement for sale 
and if the plaintiff had not discovered that the land 
was his until after the defendant had reaped the crop. 
If a stranger build on or otherwise improve the land 
of another supposing it to be his own, and the true 
owner knowing it to be he does not interfere but 
leaves the stranger to go on, Equity considers it to be 
dishonest and fraudulent in the owner to remain pass- 
ive and afterwards to interfere and claim the 
profit. If on the other hand a stranger builds 
on or otherwise improves the land of another 
knowing that the land is not his own, there 
is no principle of Equity which prevents the 
owner from insisting on having back his land with 
all the additional value which the occupier has 
imprudently added to it. Per Lord Wensleydale 
in Ramsdenv. Dyson, L.R 1 E., & Ir. App., atp. 1G8. 
But there is a third class of cases within which the 
present case falls in which both parties are free from 
intentional wrong, each acting under a mistaken im- 
pression produced by different causes. In such a case 
the stranger who occupies and improves the land of 
another is m law a trespasser because the l» nd is not 
his, but he acts under a bond fide and reasonable belief 
that the land is his. The owner also, although he 
remain passive, is not open to the charge of fraud or 
dishonesty, because he has forgotten and is in;norant 
of his riglit. Tlie rule that has been followed in 
Courts both of Livw and of Equity in such a case has 
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been to allow the owner to recover his property with 
all the improvements which have been added to it by 
the stranger, and to make to the latter although a 
trespasser all just allowances for the expense and 
trouble he has been put to in improving the owner's 
land. In Wood v. Moreivood^ 3 Q.B. 440 (note) an 
action for injury to the reversion of the plaintiffs in 
making holes and excavations and getting coals, with 
a count in trover for coals, Parke, B., directed the jury 
that if there had been fraud or negligence in the 
defendants they might give the plaintiff the value of 
the coal at the pit's mouth; but if the defendants had 
acted fairly and honestly tliey should award the value 
of the coal in the mine, that is, deducting the expense 
of getting and raising the coal. This direction wa3 
approved in Hilhon v. Woods, L.R. 4 E. 432. See 
also Llynvi Co. V. Jirogden, L.R. 11 Eq. 188; and 
Munro v. Sutherland, 5 A. J.R., p. 75. In the last 
mentioned case the authorities are collected, and the 
principle of the rule which is equally applicable to 
real and to personal property is stated to he that one 
man should not be enriched by the labour of another if 
that labour has been expende<l under a bond fide 
belief of the existence of a title to the thing produced. 
Two questions have been reserved for the deter- 
mination of this Court — First, whether it is per- 
missible to go outside the agreements in order to 
ascertain what the £290 was paid for ; and, second, 
if it be permissible then having regard to the findings 
how should the judgment be entered, and for whom, 
and in what form ? The evidence objected to was an 
agreement in writing between the father of the 
defendant and the plaintiff, dated the same day, 
August 21st, 1888, as the agreement between the 
plaintiff and the defendant. This was offered for the 
purpose of proving that a certain part of the L209 
was paid for the crop, it appears not to have been re- 
ceived in evidence and it would be I think properly 
rejected. Apart from this evidence thedefendant called 
witnesses to speak to the value of the crop and the plain- 
tiffs overseer was called for the same purpose. The evi- 
dence of all these witnesses was received without oljec- 
tion, and I think it was properly received. Itwasoneof the 
material facts in this enquiry what would be a just 
allowance to the defendant in respect to the growing 
crop and what deduction should consequently be 
made on this account from the whole sum claimed by 
the plaintiff. This evidence did not go to detract from 
or invalidate the agreement in writing but to establish 
a materia] fact which would enable the Court to 
ascertain the respective proportionate values of the 
parts of which the subject matter of the instrument 
was composed. In answer to the second question, I 
say that in my opinion the judgment should be 
entered for the plaintiffs for such part of the L2i»0 as 
shall remain aft«r all just allowances have been de- 
ducted therefrom for all permanent improvements 
made by the defendant while she was in occupation 
by fencing, cultivating, and manuring the land, and 
fiir the value of the standing crop at the time tlie 
plaintiff took possession of the land. In the latter 
allowance there should not be included the cost of 



reaping and gathering in the crop as this was borne 
by the plaintiff and not by the defendant. If the 
evidence already given should not enable the Court to 
arrive at a satisfactory estimate of all just allowances, 
and the parties cannot agree upon the amount an ac- 
count or enquiry should be ordered to ascertain what 
would be the total amount of all just allowances. This 
could necessarily be less than the whole sum of 
L290, which included the defendant's leasehold 
interest in the land unimproved and uncroppod. The 
plaintiff therefore would be entitled to judgment for 
some amount which remains still to be assessed. 

Williams, J. — I think judgment should be entered 
for the plaintiff for L'i90. If I could take a more 
favourable view for the defendant my inclination 
would be to do so. The L290 was undoubtedly paid 
by the plaintiff to the defendant under a mistake of 
fact in buying his own property. No doubt if that 
mistake had altered the position of the other party he 
would not be allowed to recover this money without 
putting the defendant in statu quo ante — if that mis- 
take had caused the defendant to incur any expendi- 
ture the plaintiff could not recover the money without 
allowing the defendant a deduction for such expendi- 
ture. In this case, as I look at it, I cannot see any 
evidence that the plaintiff^s mistake in any way altered 
the position of the defendant or that his mistake con- 
tributed to her expenditure at all ; her expenditure 
had all been incurred before the plaintiff paid the 
money and before he bought from her this land which 
was in reality his own, and I think it is a necessary 
conclusion of fact that her expenditure was caused 
by the Lands Department and by them alone. The 
Department made a mistake in assuming this land to 
be unalienated Crown land and opening it for selec- 
tion and under their mistake the defendant got a lease 
of the land and expended her money on it, and all her 
expenditure had been incurred before the plaintiff 
bought his land back. That is the principal ground 
on which I differ from the Chief Justice. As to the 
general principle of recovering back money paid by 
mistake of fact, it is clear that if the position of the 
defendant has been altered by the plaintiff^s mistake 
he must be put in staiu qiLO ante before the plaintifi 
can recover; but T can see no evidence to justify 
me in applying that principle to this case. Apart 
from that ground I do not think this action can be 
put on the same footing as if the plaintiff were bring- 
ing an action to recover the land or for mesne profits : 
in such a case it might be that in the doctrine of law 
shown in Munro v. Sutherland he could not recover 
the land or mesne profits without making a deduction 
for improvements. That might be so , I do not say it is 
so. With reference to the first question I think it is 
not permissible to go into evidence outside the agree- 
ment, for the reason that that document clearly shows 
the plaintiff paid L290 for the defendant's leasehold 
interest ; there is no ambiguity in the agreement, and 
to allow evidence to vary it is not permissible. The 
second question it is unnecessary to answer owing to 
my finding on the first. (^ 

a'Beckett, J. I agre€r '^ffi§9alfy ^Wit 



1S8 Vol. XI. 



THE AtiSTRA^LlAN LAW TIMES 



NOTES OF CASES 
15ih Mnrch 1890 



meiit of my brotlier Williajtis. I think in this action 
a count for work and labour by the defendant cannot 
be considered as a claim enforceable at law us the ex- 
penditure was not induced by any act or default of 
the plain tiff and it would be a dangerous extension of 
the principle wliich npplies where one person has in- 
ferentially encouraged another to spend money on his 
land to apply it to a case where the expenditure is in- 
curred not through the fault of any owner but of a 
third party, the Crown in this instance. That being 
so, so far as it is necessary to express any opinion I 
should say that had iliis b<*en an action in which the 
plaintiff sought to recover the land from the defendant, 
on tlie facts of this case she could not successfully 
say " you shall not get back this land unless you pay 
me the money I have expended on it and which may 
be of advantage to you." I think the fact that she 
had expended money without any default on the part 
of the plaintiflf would not give her any claim in a 
court of law for compensation and if she could not en- 
force such a claim as a plain tifi* she could not as a de- 
fendant. I think such a claim has never yet been 
recognized and it would impose on owners a duty which 
does not lie on them, to be vigilant in watching their 
pro{)erty so tliat no person should through inadvert- 
ancc improve it ; no such duty exists at law or equity. 
Question answered in favour of plaintiff . 

Plaintifl's solicitors, Taylor, Bucktand and Gates ; 
defendant's solicitors, Morgan and Gill, 



IN CHAMBERS. 
(Before Hood, J.) 



Re Heather. 



25th Feb. 



fx>cal Government Act 1874 (Xo. 506) ss. 54, 71 — 
Ouster from office oj a councillor concerned or parti- 
cipating tn tke profit in or of a contract with the 
municipality. 

Order nisi calling upon Mr. Edward Drinkall 
Heather to show cause why he should not be ousted 
from the office of councillor for the city of South 
Melbourne now held by him on the ground that at 
the time of his election and ever since he was and 
still is concerned or participating in the profit in or 
of a certain contract with the municipality ; to wit 
a contract made by and between the trustees for the 
time being of the South Melbourne Mechanics' Insti- 
tute and the Mayor, councillors and citizens of tlie 
municipality and bearing date the 9th May, 1887. 

The application was made at the instance of Mr. 
Robert kilpatrick of Clarendon Street, South Mel- 
bourne, commission agent. It appeared that on the 
12th August, 188!), an election was held for a coun- 
cillor for Queen'.^ Ward, in tlie City of South Mol- 
lM)urne. Theie were two candidates, Mr. Kilpatrick 
an<i Mr. Heather. Mr. Heather obtained themajority 
of votes, and Wiis declared duly elected, and he after- 
wards took his seat at the council table, and has since 
acted as council lor. Mr. Kilpatrick said that prior to the 



election he informed (Mr. I feat her) that liewas interested 
in a contract with the municipality, and therefore not 
qualified, and that if he took his seat he (Mr Kilpatrick) 
intended to take proceedings to oust him. Mr. 
Heather replied that ** You will not find it easy to 
put me out- of office." Mr. Kilpatrick said tliat on 
the 9th May, 1887, the Municipal Council of South 
Melbourne agreed to take from the trustees for the 
time being of the South Melbourne Meclianics' Insti- 
tute a room in the building of which they were 
trustees. The room was to be used for a free library. 
The municipal council was to pay the trustees X250 
per annum ; but a sum of £120 was to be expended 
by the landlords in books, periodicals, <tc. ; the land- 
lords were also to provide the necessary cleansing, 
lighting, and fires, and to pay all taxes. The munici- 
pal council was to receive the annual grant voted by 
Parliament for public libraries and mechanics' insti- 
tutes. Mr. Heather is the paid secretary of the 
South Melbourne Mechanics' Institute. It was 
stated that he was the secretary at the time the con- 
tract with the trustees was entered into, and that he 
was present at the meeting of the municipal council 
when the contract was agreed upor. Mr. Heather 
stated to Mr. Kilpatrick that he was paid for his 
services as secretary by receiving 15 per cent, on n\\ 
moneys received by the trustees, including the £250 
from the municipal council. It was therefore sub- 
mitted that under section 54 of the Local Government 
Act 1874 Mr. Heixther was disqualified from being a 
councillor, as he was interested in a contract made 
with the council. In reply Mr. Heather made an 
affidavit to the effect that the South Melbourne 
Mechanics' Institute was an association established in 
the year 1857, and since that date has l)ecn con- 
tinuously in existence, and had for its objects the 
diffusion of literary, scientific, and other useful know- 
ledge among its members, <kc. The association consis- 
ted of ordinary, life, class, and honorary members, 
ordinary members paying a subscription. Mr. Heather 
said that he liad been continuously for the last 1 4 
years an ordinary member of the association. There 
were on 1st January, 1887, 310 members of the as- 
sociation, but since the opening of the free library the 
number had decreased to 250. He had been paid 
secretary to the association since 1881, and the re- 
muneration granted to him as such was £150 per 
annum, and £15 percent, on all subscriptions, lettings 
and other sources of income. The contract made to 
let a room to the municipality for a free library was 
one for the general benefit of the association called 
the South Melbourne Mechanics* Institute. Mr. Kil- 
patrick had been a member nf the institute or associa- 
tion since 1885. The council of South Melbourne 
consists of 15 members, and 12 of such members are 
also members of the Mechanics' Institute. 
Mr. Isaacs moved the rule absolute. 

Mr. Mifrhf'U to show cau.se. The application is 
made under sees. r>4 and 71 of the Local Gorernnipnt 
Act 1874. It is contended that this contract was 
entered into by the association and therefore the pro- 
Digitized b; 
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vise of sec. 54 couies in and the first part of the sect- 
ion d<>es not a}»ply. In Sweets' Ij.'iw Dictionary at 
page 71 the word ** Jissociaiion" is defined as "a word 
of vao^ue meaning, used to indicate a collection of per- 
sons who have joined toojetJier for a certain object. 
It is applied sometimes to large psirtnerships or unin- 
corfK>rated companies, and sometimes to corporations 
formed not for profit, but for some scientific, charit 
able, or similar purpose" this institute is clearly 
within tliat definition. Here L250 is paid to the 
association arid the members get the benefit. The 
property if vested in the trustees for the benefit of the 
institute. If it is not for the benefit of the association 
then Mr. Heather is not interested in the matter and 
therefore does not come within the section. The com- 
mittee of management employ Mr. Heather. The 
trustees are simply trustees of tlie land for the benefit 
of the association. 

Mr, lactaca, — The trustees are not the association at 
all, they are only trustees of the building and land 
as shown by Act No. 547. They have nothing to do 
with the income. Mr. Heather is employed by the 
committee of management and not by the trustees 
Lord Esher M.R. in Mitton v, Wilson 22 Q.B.D. at 
page 747 says that provisions of this kind " are in- 
tended to prevent the members of local boards, which 
may have occasion to enter into contracts, from being 
exposed to temptation, or even to the semblance of 
temptation. Whiiely v. Barley^ 21 Q.B.D. 154 was 
also cited. Act No. 547 shows that the trustees are 
trustees of the building for the public use and for per- 
sons resorting to the building. The trustees have 
made a contract with the municipality which Mr. 
Heather gets a benefit by and therefore he comes 
within the section. 

His Honor said :— The question raised in this 
application is somewhat difficult but I do not think 
anything would be gained by reserving my decision. 
In determining this matter I can only deal with sec. 
54 of the Local Government Act as I find it and that 
section is in the following terms : — No person hold- 
ing any office or place of profit under or in the gift of 
the council or any municipality or concerned or par- 
ticipating in or of any contract with any municipality 
or in or of any work to l)e done under the authority 
of any such council shall be capable of being or con- 
tinuing a councillor of the municipality. Provided 
that nothing in the preceding part of this section shall 
extend or apply to any contract entered into by any 
company partnership or association consisting of more 
than twenty persons, or any incorporated company 
where such contract is entered into for the general 
benefit of such company partnership or association, or 
to any person by reason of his being interested in any 
public journal publishing advertisements." This section 
is aimed at prohibiting councillors from being in- 
terested in contracts with the council so as to prevent 
the duties which they owe to the inhabitants from 
clashing with their own private interests. In this 
instance Mr. Heather is interested in a contract with 
the municipality, truly in a very infinitesimal degree, 



but still, he is intcreLted. It is ntlempted to bring him 
within the proviso. The contract here is made by the 
trustees who are trustees according to the preamble of 
Act No. 547 on condition that the land thereby granted 
and the buildings for tlie time being i hereon, should 
be at all times thereafter maintjiined and used us and 
for a mechanics' institute and out-offices for the 
instruction, use, and convenience of the inhabitants for 
the time being of the municipal district of Eniorald 
Hill and other persons resorting thereto, under and 
in accordance with .such regulations as should from 
time to time be made by the said persons and for no 
other purpose whats^oever. I think that the view Mr. 
Isaacs has presented is correct, viz : — that there is no 
such body as the trustees apart from the building and 
land. If Iwere satisfied that there was an association 
apart from the inhabitants [ would hold that this was 
a contract made with an association within the terms 
of the proviso of sec. 54. I am inclined to think that 
the trustees were acting for the inhabitants. The con- 
tract IS not made by the association at all. but by the 
trustees. It is an unfortunate case for Mr. Heather 
but I cannot help that. With regard to costs the 
relator has been guilty of great delay which has run 
Mr. Heather into liability for heavy penalties ; on the 
other hand Mr Heather is in fault. I shall not de- 
part from the usuil order and shall make the rule 
absolute with costs. 



PRACTICE COURT. 



(Before Hood, J.) 



Re The Premier Permanent Building Association. 



27th Feb., 4th March. 
Building Societies Act 1874 (JTo 493) sec. 83 (4)— 
Companies Statute l8Qi (No. 190) sec, 74 (1), (2), 
(3)^Judicature Act 1883 (iVb. 761) sec. 9 {Q)— Peti- 
tion to wind up a Building Society by assignee of 
judgment debt — Form of petition — Inability to pay 
debts — Costs. 

Petition by Jolni Stewart, the assignee of a judg- 
ment debt against The Premier Permanent Building 
Association, for the winding up of the Association. 

Mr. Higgins for the petitioner. 

Mr. Isaacs and Mr. Hayes for the Association. 

Dr. Madden and Mr. Woifiarski for a Committee of 
shareholders. 

Mr. Topp for a committee of depositors. 

Mr. H^ooZ/* for John Macaulay, a creditor. 

Mr. Weigall for the execut.ors of J. C. Froebel, a 
creditor. 

The facts and argument appear sufficiently from 
the judgment. 

His Honor said, I will consider the matter. 

His Honor on a subsequent day read the following 
judgment : — This is a petition by John Stewart, a 
contractor, who claims to be a creditor of the above 
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association, prnyincr for a \viiKlinp:-iip oider under the 
provisions of tlie Building Societies' Act 1874. The 
associj tion itself fippeared and supportpd an order, 
and tlie shareholders and certain o^ tlie creditors also 
were in favor thereof ; but opposition was shown by 
tlie executors of the late Jo!iann Cliristian Froebel, 
who were suing tlio association for a debt due 
to their testator. The association is a build- 
ing society, and was duly registered under the 
provisions of Act No. 493 on the 26th 
November, 1877. The petition, dated the 18th 
February, 1890, after setting out the objects of the 
society, alleges that on the 7th January, 1890, an 
action was commenced bj' Alric 0^wy Hughes n gainst 
the society to recover L408 4s ; thnt judgment was 
obtained on the 17th January, 1890, for L413 19 4d, 
heing the amount sued for and costs ; that on the 
1 2th February, 1890, the said judgment was by deed 
assigned to the petitioner; that express notice in 
writing of such assignment was given by the 
petitioner to the society ; that application wns made 
for payment on the same day without success, and 
that the amount is wholly unpaid and unsatisfied. 
Then follows a statement that the association is 
unable to pay its debts, and that under the circum- 
stances hereinbefore mentioned it is just and equit- 
able that the association should be wound up. The 
petition is verified by the ordinary furmal affidavit. 
The power to wind up building societies such as the 
present is contained in section 33, subsection 4, of Act 
493 (the Friendly Societies' Act), wliich provides, so 
far as relates to th's case, that a society may ter- 
minate cr be dissolved by winding-up hy the Court, if 
the Court shall so order, en the petition of any judg- 
ment cred'tor. fn the absence of any special rules 
the rules regulating the winding-up of companies 
under the Companies' Statute 1864 shall apply. The 
case* has been argued by the objecting creditors 
solely upon the petition, which was alleged 
to be defective in form and substance, and 
their counsel put the objection in two 
ways :, — (1) That in the petition there were no 
sufficient grounds alleged for winding up ; and (2) 
that the petitioner was not a judgment creditor 
within the meaning of this statute. The Friendly 
Societies' Statute is silent as to the grounds of wind- 
ing-up, but the reference to the rules under the 
Companies' Statute indicates an intention that the 
Court should be guided substantially hy the principles 
laid down for its guidance in dealing with registered 
companies. The petition in this case is drawn upon 
that view, and the case has been so argued. The 
firat objection taken resolved itself into two parts. It 
was first contended that a petition founded npon an 
allegation that a society was unable to pay its debts 
was invalid unless facts were therein set out showing 
upon what that allegation was based. In point of 
fact, it was broadly put that this petition should have 
stated substantially what were the assets and liabilities 
of this society. In support of this, reference was 
made to two cases — The Catholic PiMishing Coinpcmy 



33 L.J. Ch. 325, and The Bvzolich Paint Company, 
10 V.L.R.,, Eq., 276. In the former case the 
petitioners alleged that the company was insolvent 
because they ha!d not paid their debt. The company 
denied that it was insolvent, and disputed the 
petitioner's debt, and the Court adjourned the hear- 
ing of the petition till the debt liad been established 
at law. In the latter case the petition was not based 
upon any inability to pay debts, but was filed by 
shareholders upon the ground that the company was 
being carried on at a loss, and that it would be just 
and equitable to wind it up. Mr. Justice Molesworth 
declined to interfere, as he thought that the share- 
holders should and could manage their own affairs and 
wind up voluntarily if they wished. Neither case^ 
therefore, assists the objectors here, for in neither is 
there any question as to what should be set out in a 
petition founded upon an alleged inability to pa}'. 
Then this objection was put in another way. It was 
said that there are not sufficient facts alleged in the 
petition from which the Court should, in the exercise 
of a judicial discretion, come to the conclusion that 
this society is unable to pay its debts. It was argued 
that section 74 of the Companies^ Statute a fiords a 
statutory definition of what is meant by the expression 
'* unable to pay its debts." But I tliink that sub- 
sections 1 and 2 of section 74 only define certain 
particular facts, which when proved at once establish 
an inability to pay, and that these subsections arc in 
no way intended to limit the generality of subsection 
3 of the same section. This petition alleges a judg- 
ment against this society evidently from the dates by 
default, coupled with a demand for payment and non- 
compliance with that demand. Inasmuch as this 
demand was upon the 12th February, and the petition 
was filed on the 13th, I would have hesitated greatly 
in drawing any conclusion of inability to pay if there 
were any affidavit in opposition, or if the society itself 
were opposing this application, and afforded any 
explanation of non-payment. The society, however, 
does not oppose, but, on the contrary, by its counsel 
admits its inability to pay, and we therefore have a 
body which allowed a judgment to go by default for 
L413 in the first instance, which did not pay that 
judgment on demand, not only not defending but 
acquiescing in proceedings to wind up. No collusion 
or fraud is suggested, nor is there any evidence of any 
sort to contradict the petition, and I therefore feel no 
hesitation in coming to the conclusion that this 
association was unable to pay its debts as they became 
due (see re Flagstaff Company , L.R., 20 Eq. 268 ; 
re Globe Company, L.R., 20 Eq. 337) ; and as I think 
the petition is sufficient in form, I overrule the first 
objection. The other point taken was that the 
petitioner, being the assignee of a judgment ci editor, 
is not within the meaning of section 33 subsection 4 
of the Friendly Societies* Act, No. 493, and it was 
contended that that section only covers the ctise of a 
creditor who has himself obtained judgment. Several 
cases under the English Bankruptcy Sti*tutc were 
cited in support of this proposition. (^/-^/-^Wf J^ a 

igi ize y ^ 



Vol. XI. 



THE AUSTRALIAN LAW TIMES 



NOTES OF CASES 
15th March. 1890. 



141 



dangerous thing to rely upon decisions on one statute 
as guides in interpreting another, and I think the 
cases cited when examined all turn upon the particular 
words of tlie English act. In the Friendly Societies^ 
Act, the limitation as to who may petition seems to 
me only aimed at preventing creditors whose debts 
may well be open to dispute from unduly pressing 
one of these associations by threats of winding up. 
But if a judgment for over LlOO has been obtained, 
the holder of that judgment has primd facie a right to 
enforce payment without any proof of his debt, and I 
am inclined to say that a man who is a creditor by 
virtue of a judgment is a judgment creditor within 
that section, even though he be only the assignee of 
the onginal credit.ir. But I think that section 9 sub- 
section 6 of the Jvxlicature Act, 1883, affords an 
answer to this objection. That subsection provides 
that an assignment of a debt in manner and form as 
therein set out shall pass and transfer the legal right 
to such debt and all legal and other remedies for the 
same. By this new rights are given to the assignees 
of debts, and all legal and other remedies for the 
assertion of those rights (see Goodman v, Robinson^ 18 
Q B.D., 382 ; Read v. Brown, 22 Q.B.D., 128). The 
power to petition for a winding up is a remedy that a 
creditor possesses against a company that cannot pay, 
in order that he may get contribution from the mem- 
bers to the extent of their uncalled capital {Oaken v. 
Turquand, L.R., 2 E. and I. Ap., at p. 347, re Chapel- 
hoiise Company, 24 Ch. I)., 259). That remedy, in 
my opinion, now passes to an assignee of the debt who 
brings himself within the provisions of the Jridicaiure 
Act, J therefore also overrule this objection. There 
only remains the question of the objector's costs. It 
appears that the action which the objectors brought 
against the society was stayed until the decision of 
this matter, and it was contended that they should get 
their costs out of the assets of the society if I decided 
against them, because they were entitled to be present 
to hear what was the result of the petition. Ev3n 
if I thought this a good reason, they did not come 
here to listen ; they came to oppose. Again, it was 
said they should get their costs because these points 
would surely be raised sometime against the liquida- 
tion, and it was better for all parties that they should 
now be disposed of l)ofore any harm is done. But I 
cannot believe that the objectors acted with any sujh 
benevolent moti\ es. Their purpose, as I should con- 
jecture, in opposing this petition was either that they 
might pet their debt paid in full at once, or that they 
should themselves petition, and so have the manage- 
ment of the winding up. Neither aspect affords any 
ground for giving them costs out of the assets, and I 
think it would be a dangerous practice to establish 
that a creditor who, in opposition to all other parties 
concerned, endeavors, for his own advantage, to pre- 
vent, on technical objections, a winding-up should bo 
rewarded for his unsuccessful labours out of the 
common funds. Another creditor, Mr. John Macaulay, 
appeared separately, and supported the petition, but 
his appearance was really for the purpose of having 
an amendment made in the previous order staying 



proceedings. This was not the proper time at which 
to get the amendment made, but as the petitioner, by 
his counsel, has und<>rtaken to amend the matters 
complained of, I make no special order as to this 
creditor's costs. I will make the winding up order as 
asked, with the usual direction as to costs. Order 
made for the winding up of the association. 



SUPRExME COURT SITTINGS. 



(Before Webb, J.) 



WlLKINS V. Da VIES. 

Feo. 5th, 6th. 

Company — Proinotens — Partners. 
Promoters of a company intended to he formed are not 
j)artner8. 

Action by George Wilkins against William Davies 
to recover the sum of L77 7 5d. the amount of a 
judgment and costs obtained in the Supreme Court 
by the plaintiff against an unincorporated company 
entitled the Caledonian Quartz Mining Company. 

The facts are as follows v — A company was being 
promoted to be called tlie Caledonian Quartz Mining 
Company. Three meetings only had been held by 
the promoters at each of which the defendant presided 
as chairman. At the first meeting a prospectus 
prepared by the defendant, was read accepted and 
ordered to be printed ; in that prospectus the plaintiff^s 
name* appeared as acting manager He entered on his 
duties as manager and ordered the necessary advertis- 
ing to be done through Messrs. Gordon and Gotch of 
Melbourne, the bills for the work done being sent to 
the plaintiff. Subsequently Messrs. Gordon and Gotch 
sued the plaintiff in the County Court for the work 
done by them and obtained a verdict against him, the 
amount of which he paid. The plaintiff, thereupon, 
on the 12th Sept. 1889 sued "The Caledonian Quartz 
Mining Company " for the amount recovered from 
him by Messrs. Gordon and Gotch and for other ex- 
penses. The defendant was served on the 13th Sept. 
1889, the affidavit of service stating that he was ser- 
ved as being " a partner in the defendant company." 
Judgment was recovered against the said company 
and was removed under sec. 73 of No. 845 into the 
Supreme Court. The plaintiff thereupon sued the 
defendant upon that judgment, alleging that he was 
a partner in the said Company. 

Anderson for the plaintiff, stated the facts ; he re- 
lied on holmes v. Iligyins, (1 B. & C. 74) and Lucas 
V Beach {I M. & J. 417), 

Smyth {Duffy with him) ; for the defendant pro- 
moters are not partners ; Reynell v LevrU (15 M. & W 
517); Wyld v Hopkins (reported at same place^ ; 
Lindley on pa7'tnership, 24. 

Cur. Adv. Vult. 
His Honor : — 

On the 4th Octr. 1889 the present plaintiffs re- 
overed a judgment in the County Court at Melbourne 
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against a defendant sued as the Caledonian Quartz 
Mining Company. This judgment was afterwards re- 
moved into the ^!upreme Court and a judgment of this 
Court obtained on it. The phiintitl' now <ues the 
present defendant upon tliat judgment alleging that 
the defendant is a partner in the Caledonian Quartz 
Mining Company. It appears in evidence that the 
defendant and others associated themselves together 
for the purpose of forming a company to be called the 
Caledonian Quartz Mining Company. Such company 
was never in fact formed. The defendant and his 
associates occupied the position, well known to the law 
of promoters of such a company. But promoters are 
not partners although Holmes v Ifiygins, (1 1>, dr C, 
74) and Lucas v Beach, (1 M. cfe J. 417) appear at 
first sight to militate against this proposition, upon 
examination, however, it will he found that they do 
not really do so. Tiiey are as pointed out by Lindley 
C.J., in his work on Partnership authorities that a 
person doing work for the joint benefit of himself and 
others cannot recover compensation from them by 
virtue of any implied promise to pay but they do not 
decide that such persons are partners. If it coald, in 
any way, be held that that is the eflect of these de- 
cisions, then they are inconsistent with the later case 
oi Eeynellv Letjuis (It) M. «t W. 517) and Wyhl v 
]fo])khi8 (at same place), I therefore hold that the 
defendant was not a partner in the Caledonian Quartz 
Mining Coir-.pany and judgment will bo entered for 
defendant with costs. 

Solicitors, for plaintiff, Watson; for defendant, 
Cohnrn. 



(Before a'Beckett J) 



Taxgye v. Murphy and anothkr. 



; Fob. 11th, 2Gth. 

Building — Adjoining land — Lateral support — Grant- 
A leased land inith huildiyigs thereon to B. the lease 
contained the usual covenant Jor quiet enjoyment. 
Subspqnently A leased an adjoining piece of land 
(for building putposes) to C. ; in this last metdioned 
lease C covenanted to erect certain buildings " at his 
own costs and expenses J^ Immediately prior to this 
a^tioyi C commenced excat'atio'ns near a wall of Bs 
bullcHng which tended to deprive the said u-aJl of 
lateral s^ipport, B in consequence, institifted this 
action claiming a declaratimi that he was etitifled to 
the said lateral support ; an interim iyijunction was 
obtained) this teas afterwards, by consent of all 
parties, discontinued, C undertaking to shore up the 
plaintiff's wall and underjnti tlie foundations, the 
question as to ivho should pay the cost being Ipjtfor 
the trial of the action. 

Held, on the principle that a nuin cannot derogate from 
his mvn grant, that both the tiefendants trere liable 
to the plaintiff; but that C icas primarily liable by 
reaMni of the covenant enteral into by him icith A 
and mentioned above. 



Action instituted by Rich'ird Tangye and (ieorge 
Tiingye against dohti Robert Murphy and Patrick 
Kenney ^icCaughan claiming (inter a/ia) a declaration 
that they (the phdntiffs) are entitled to have certain 
land of which they are the lessees and the buildings 
erected thereon supported by the adjoining land of 
which the defendant McCaughan is lessee and the de- 
fendant Murphy liissor. The facts are as follows : — 
The defendant Murphy was in the year 1842 and has 
ever since been and still is the registered proprietor 
of both the above mentioned pieces of land. On 29 
Dec. 1882 Murphy entered into a written agreement 
with the plaintiffs by which the plaintiffs agreed to 
erect a building upon the first mentioned piece of land 
and Murphy agreed when the building should have 
been erected to grant a lease for 25 years. By lease 
dated 21 Nov. 1884 Murphy leased for a term of 25 
years commencing from the 1 Jan. 1883 the first inen- 
tioned piece of land to the plaintiffs. This lease con- 
tained the following covenant : — *' And the lessor doth 
" hereby for himself his heirs etc , covenant with the 
" lessees that the lessees paying tlie said rent and per- 
" forming and observing all the said covenants herem- 
" before contained may peaceably liold and enjoy the 
" said premises during the said term without any in- 
" terruption by the lessor or any person claiming under 
'Miim." bv lease datud 3 July 1889 Murphy leased 
to McCaughan the second mentioned piece of land for 
building purposes for the term of 60 years commenc- 
ing from the 1st July 1889 ; this lease contained the 
following covenant by Mr. McCaughan : — " And will, 
"before the 1st day of- July 1894, at his own costs and 
" charges pull down and remove the messuages, build- 
•' ings and erections now standing and being upon the 
" uaid land, and erect and complete fitfor use as stores 
" and offices certain buildings upon the said piece of 
" land in a good and substantial manner and with 
"good materials, and in accordance with plans, draw- 
" ings, elevations and specifications prepared by . 

etc. Immediately prior to the 

commencement of this action McCaughoin commenced 
to siidv excavations on his land immediately adjoining 
the buildings erected on the plaintiff's land to a con- 
siderable depth below the surface so as to deprive the 
plaintiffs' build 'ngs of the lateral support of McCaug- 
han's land. On the 12th Oct. 1889, the plaintiffs ob- 
tained an interim injunction restraining the defend- 
ants from excavatinsT as above mentioned. Upon 
McCaughan undertaking to shore up the wall of 
plaintiffs building and to underpin the foundations 
thereof, the injunction wasdissolvedand it w^as directed 
(by consent of all parties) that such shoring up and 
underpinning should l>e carried out by McCaughan 
without prejudice to the question as to which of the 
pai-ties should pay for the cost. The plaintiffs, 
accordingly, in addition to what has been stated at 
the comnieticetnent of this statement of facts, 
claimed a declaration that the defendants or one of 
thrm are or is liable to bear the expense of such 
shoring U|» and underpinning. ^-^ 

Iliggins (witli him HnyeH)\z4^t\/yiJxi^'^Q-T\\Q 



Vol. tt. 



THE AlTSTRALtAK LAW TlMSlS 



NOTES OF CASeS 
15th March, 1890 



143 



groundi! are njlied upon. Firstly — A iniu must not 
derogate from his own grant. Kerr on Injunctions 
193/Jl:^; Coofe v. Gooham (I M. and M. >i06) ; Anf/us 
V. Bolton (6 Ap. Ca. at p.p. 740, 826); A' Beckett r. 
Warburton{U V.L.R. 308); Roberts v. Blrkhy (U 
V.L.R. 819, 824.) Secondly— There is a covenant 
for quiet enjoyment in tlie plaintiflF's lease. 

[NTo evidence was given on behalf of the A(i- 
fendant.] 

MitcJiell (with him Dr. Madden) for defendant 
McCaughan cited Bermingham i\ Iio{ss{f^S CD. 295.) 
Irvine (with him Topp) for doiendant. Murphy 
referred to Woodfall's Landlord and Tenant at p.p. 
643, 6t7 (12thEd.)j Jerikins v. JachfonC {\Q 1). 71); 
Angus v. Dalton (6 Ap. Ca 825.) 

lliggins (by permission of the Court) referred to 
Jenkitis v. Jackson and Bcrmitujham v. Ross. 

Cur. Adv. Vnlt. 
His iroNon:— On 29th December, 1882, the de- 
fendant Murphy, being the owner of certain land in 
Collins-street Mellx)urne, entered into a written agree- 
ment with the plaintiffs, by which the plaintiffs agreed 
to erect a building upon a portion of this land, and 
Murphy agre^^d, when the building should have been 
erected, to grant to the plaintiffs a lease of it for 25 
years. The plaintiffs subsequently erected the build- 
ing, and on 21st November, 1884, Murphy executed a 
lease of it to the plaintiffs for the term named. This 
lease recited tliat the plaintiffs had erected the building 
in accordance witli plans approved by Murphy's sur- 
veyor, and contained the common covenant by the 
lessor for quiet enjoyment. On third July, 1889, 
Murphy executed a lease for the term of 50 years to 
the defendant McCaughan of another portion of the 
same land adjoining that d'^mised to the plaintiffs. 
This lease containeil the following covenant by 
McCaughan : — ** And will, before the 1st day of July, 
1894, at his own costs and charges, pull down and re- 
move the me.«»8uages, buildings, and erections now 
standing and being upon the said land, and erect and 
complete fit for use as stores and offices certain build- 
ings upon the said piece of land, in a good and sul>- 
stantial manner, and with good materials, and in 
accordance with plans, drawings, elevations, and 
specifications prepared by Mr. William Pitt, and signed 
by the lessee, such buildings to be erected and com- 
pleted under the supervision and to the reason- 
able satisfaction in all respects of such sur- 
veyor." Shortly after the execution of this lease, 
McOaughan proceeded to erect a building upon the land 
demised to him in accordance with plans prepared by 
F'itt. In excavating for the foundations of this build- 
ing the adjoining wall of the plaintiffs' building became 
endangered, and the plaintiffs brought this action against 
both Murphy and McCaughan, claiming an injunction 
to restrain the defendants from excavating so as to 
render the plaintiffs* j)remises liable to damage in conse- 
quence of the removal of their lateral support, and also 
claiming damages for the injury sustained by the plain- 
tiffs. By consent an order has been made in this action 
by which the defendant McCaughan undertaking to 



properly shore up and und'^rpin the plaintiffs' wall it is 
ordered that an exparte injunction already obtained be 
discontinued, and that the shoring-up and underpinning 
be done by McOaughan without prejudice to the ques- 
tion as to which of the parties to the action is liable 
to bear the expense of such work. This shoring-up 
and underpinning has since been done to the plaintills' 
satisfaction by McCaughan at an expense of L1079. 
The action now comes before me for trial the only 
questions being which of the parties is to bear the 
expi'nse of the siioring-up and underpinning, and as to 
costs. I take it now to be well settled law that if an 
owner of land demise one part of it with a building 
upon it as to which no prescriptive right has arisen, to 
A, and subsequently demise an adjoining part to B, B 
cannot h'gally deprive A 's building of the lateral sup- 
port of the adjoining soil. In Palnier v. Fletcher, (T 
Lev., 122) it was held that where a man erected a 
house on his own land, and afterv/ards sold the house 
to one and the adjoining land to another, the latter 
could not obstruct the lights of the house, although tliey 
were not ancient lights. That decision was based 
u[>on the principle that a man cannot derogate 
from his own grant, and it was there 
decided that that principle extended to any 
person claiming by purcliase from the grantor 
That ca.<e proceeded upon the ground that " the lights 
were a necessaiy and essential part of the house," and 
certjiinly one of the walls of the house and the support 
of such wall are ecjually a necessary and essential part 
of the house. Robinson v. Grace, 21 W.li. 233,569, 
was also a case of light. There a man contracted to 
purchase a piece of land, and erected buildings on it. 
He then took a conveyance from the vendor in which 
the parcels were " all that i)iece or parcel of land which 
has been lately built upon by the said R. K." the pur- 
chaser) containing &c. '* together with all new erections 
now standing and being upon the said piece or parcel of 
land." Afterwards the vendor sold and conveyed the 
land adjoining to the defendant Grave and lx>th 
Wickens V.C. and the Lords Justices, affirming him, 
held that neither the original vendor nor Grave his as- 
signee, had any right to obstruct the i>a8sage of light 
through the windows of the newly-erected buildings. 
In the celebrated case of Dalton v. Angus, 
(3 Q. B. D. 854 lb. 162, 6 App. Ciises 740), 
which ultimately went up to the House of Lords, the 
point actually decided was that a right to lateral 
support to a building may be acquired by 20 years' 
uninterrupted enjoyment. But the whole question 
of a lateral support was there very fully gone into, 
both by the learned judges who were called upon to 
advise the House and by the noble and learned Lords 
who delivered judgment in the case ; and Lord 
Blackburn at page 826 says : — *' I think it is now es- 
tablished law tliat one who conveys a house does by 
implication, and without expre>s words, grant to the 
vendee^ all that is necessary and essential for the 
enjoyment of tiie house, and that neither he nor any 
who claim under him can derogate from his grant by 
using his land so as to injure what is> necessary and 
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essential to the Iiouse. And I think thnt the riglit 
of support irom the adjoining soil is necessary and 
essential for tlie enjoyment of the house." Roberts v. 
Birkhy (H V.L.R. 829), in this court, was a case as 
to lights, and was decided by my brother Holroyd upon 
the same pnnciple, that a man cannot derogate from 
his own grant. There the defendant, n lessee of land, 
sublet part of the land with a building on it to 
the plaintitTs and afterwards sublet other part 
of tho land to one Denton, who covenanted 
with the defendant to build a shop on it to her 
approval and satisfaction. In building this shop 
Denton obstructed the light to the windows of the 
plaintiffs' building. For this obstruction the plaintiffs 
sued their immediate lessor in trespass, and it was 
held that she was liable for the acts of her sub-lessee. 
Righy v. Be^mett (21 Ch. D. 559) is a case very similar 
to the present. There the corporation of Liverpool 
contracted to lease land to the plaintiff, subject tri a 
condition that he should erect thereon buildings, to the 
satisfaction of the corporation. The plaintiff then 
proceeded to build upon the land in accordance with 
plans approved by the corporation. Whilst these 
buildings were in progress the defendant contracted 
for a lease of adjoining land from the corporation. 
When the plaintiffs buildings were nearly finished 
the corporation granted him a lease of the land on 
which thay stood and subsequently granted a lease of 
the adjoining land to the defendant. The defendant 
afterwards commenced building on his land, and ex- 
cavated to a greater depth than the plaintiffs founda- 
tions, and endangered them. The plaintiff thereupon 
commenced his action, claiming, as here, a declaration 
that he was entitled to such lateral support from the 
defendant's land as might be necessary for th e support 
of the plaintiff's land and building, and an injunction. 
There, also, as here, an interim order was made 
by consent that the defendant should underpin the 
plaintiff's wall without prejudice to the question of 
who was liable for the expense. Bristowe, V.C, of 
the Duchy of Lancaster, before whom tlie action was 
tried ^ held the plaintiff entitled to the support he 
claimed, and the defendant liable for the costs of the 
underpinning. On appeal his judgment was upheld 
by Jessell, M.R., and Cotton and Brett, L.L.J. 
Jesse! 1, M.R., saying — ** If the corporation granted 
the house to the plaintiff as it then stood, or granted 
the land on ^which the house was standing, they 
granted with it, if I may say so, the easement or the 
implied obligation or warranty that the house should 
not be let down by anything done on their adjoining 
land." That case is also a clear authority against the 
proposition for which the defendants contend here that 
the plaintiffs knew, or from the circumstances of tlie 
case must be taken to have had notice, that the lessor. 
Murphy, was going to use the adjoining land for build- 
ing upon, and that;, therefore, this case forms an excep- 
tion to the general rule that a grantor cannot derogate 
from his own grant. That contention was dissented 
from there because it was sa»d, such a right 
of support [as the plaintiffs claimed] would 



not prevent the lessor from building with reason- 
able convenience on the adjoining land. Here 
the plaintiffs' foundations extend to a depth of about 
13ft. IkjIow the surface and it is impossible to say that 
knowledge or notice of an intention to build on the 
adjoining land was knowledge or notice that such 
building could not be erected with reasonable con- 
venience without endangerirg the plaintiffs building. 
Following the authority of this long line of cjises, with 
the principle of which 1 entirely agree, I hold that the 
plaintiff is entitled as against both defendants to (he 
relief which he seeks. As between the defendants 
themselves the defendant M'Caughan is primarily 
liable. It has been argued for him that he was 
bound by his covenant with the defendant Murphy 
to erect the buil'iings as approved by Murphy's archi- 
tect, and that the buildings could not be erected 
according to the plans appr jved without endangering 
the plaintiffs wall. J5ut the very covenant referred 
to is to erect these buildings " at his (M'Caughan's) 
own costs and charges," and, if the buildings agreed 
on between them could not be erected without the 
necessity of shoring-up and under pinning the plain 
tiffs wall, then the cost of that is a necensary part of 
the costs and charges of erecting the building. De- 
clare that the plaintiffs are entitled to have the 
plaintiffs' demised premises and the buildings now 
erected'thereoniSupported by the defendant M'Caughan's 
demised lands. Declare that the defendants are, as 
between them and the plaintiffs, }iaV)le to bear the ex- 
pense of shoring-up and underpinning the western wall 
of the plaintiffs' said buiMings, but that, as between 
themselves the defendant M'Caughan is liable to bear 
such expense. Order the defendants to pay the 
plaintiffs their costs of this action. Refer to tax. 
Let the defendants each abide his own costs. 

Solicitors for plaintiffs Taylor, Bucklaiid and Gates ; 
for defendant Murphy, Lynch McDonald Stilhnan 
and Keep ; for defendant McCaughan, Aitenhorough 
2ilunn and Smith. 



SITTINGS IN BANCO. 



(Before Higinbotham, C. J., Holroyd, and 
Hood J. J.) 



MacNamaua v. Cameron. 

4th March, 1890. 

Practice — Order 36 i^le 3 — Power of judge in 
cliainhers to vary his own order. 

This was an appeal by the plaintiff from an order 
made by WilPams, J., (sitting for Holroyd J.) rescind- 
ing an order by Holroyd, J., made exparte for the 
trial of the action by a jury, and directing that it 
should be tried by a judge without a jury. 

The action was brought by Mr. Henry M*Namara, 
of Bundoora, against Mr. Alexander Cameron, of 
Melbourne, to set aside the purchase of the plaintiff's. 
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land by the defend nnt at a sheriff's sale, and to obtain 
a declaration that the defendant was a trustee of the 
land for the plaintiff, and that the defendant should 
be ordered to transfer the land to the plaintiff on pay- 
ment of the amount of the judgment on which the 
laiid was sold. It appeared that about February, 
1888, the plaintiff sought to obtain a loan on the 
security of the land, which was already mortgaged, 
and he employed a Mr. E. I). Finnegan for the pur- 
pose. Some difficulty arose in the negotiations, and 
Finnegan sued M'Namara in the County Court for 
his commission, and obtained a judgment against him 
for £32. The land was sold under a writ of fi. /a., 
issued on this judgment, and Mr. Cameron purchased 
the property from the sheriff, subject to the mortgages, 
for the sum of £56 10s. M'Namara alleged that 
Cameron purchased the land under an arrangement 
with Finnegan, so as to obtain a better security for 
the amount of his judgmerit, but the defendant denied 
thia. In September last M'Namara applied exparte^ 
and obtained an order from Mr. Justice Holroyd for 
the trial of the action by a jury. The defendant sub- 
sequently applied to Mr. Justice Williams on summons 
and obtained from him an order setting aside the pre> 
vious order for trial by a jury, as it was a case falling 
within the equitable jurisdiction of the Court, and 
therefore one that ought to be tried without a jury. 
From this order the plaintiff appealed. 

IscMcs for the appellant. The order for trial by 
jury was obtained exparte under Order 36 rule 6. 
That is the regular practice : see Green v, Enibling, 6 
A.L.T. 98; CouUon v. Campbell, 6 A.L.T. 89; 
Prattle v. Slater, 6 A.L.T. 70 and Butters v, Durham 
Gold Mining Company Co., 11 V.L.R. 375. 

This order must be considered as having been dis- 
charged by the judge who made it. A judge when 
no new facts are brought before him has no power to 
vary his own order. If the original order was wrong 
the only remedy was by appeal : Judicature Act, 
1883, section 28. 

Hayes for the respondent. This exparte order 
must be considered as obtained under order 36 rule 
3. The regular practice is by summons Cardinall v. 
CardinaU 25 Ch. D. 772. The order was obtained 
behind the defendant's back and he has a right to 
come before the judge who made it to have it dis- 
charged. A judge has general control over interlocu- 
tory orders and has power to correct any irregularity 
or remedy any abuse of the process of the court. He 
cited Bidder v Bridges 26 Ch. D. 1 ; Mullins v Howell 
11 Ch. D. 763 ; Guest v. Goldshorough 7 A.L T \%and 
ChiUy's Practice 14th Ed. 1415. 

HlQiNBOTHAM, C.J.— On the 27th September 1889, 
an order was made by Mr. Justice Holroyd, on the 
application of the plaintiff, for the trial of this case 
by a jury. The application was made exparte, and it 
was granted. A summons was afterwards taken out 
by the defendant, which was heard by Mr. Justice 
Williams on the 10th October, calling on the 
plaintiff to show cause why that order should not be 
set aside. An order was made setting aside the 
order for trial by jury. Against this latter order the 



present appenl is made. For the purpose of dealing 
with this appeal, it must be deemed for all purposes 
that Mr. Justice Williams was acting in the place of 
the judge who made the original order. We think 
that in cases of this kind where a party comes before 
the judge to deal with a question as to whether a 
proceeding e27>ar(e in character should not be set aside, 
he has the same right to rely upon the grounds, and 
urge the arguments which he would have been 
entitled to rely on or to urge if the original preceed- 
ings had been by summons, and not exparte. In this 
case, therefore, the defendant has the same right to 
object upon any ground to the tiial of this case by 
a jury as he would have had if the original proceeding 
had been by summons and not by an exparte applica- 
tion. We have no certain knowledge of the ground 
on which Mr. Justice Williams acted in rescinding 
the previous order on the 27th September. But we 
are justified in the absence of knowledge on that 
subject in assuming that the learned judge believed 
that this was a case which would have heretofore 
come before the Court in its equitable jurisdiction 
and relying on rule 3, of order 36, he believed he had, 
jurisdiction to set aside the original order,as this not a 
case which should, as of tight, be tried before a jury, 
and in the exercise of the discretion given by that 
rule, he rescinded the order which was made by Mr. 
Justice Holroyd on the 27th September. Upon that 
ground, and without consideri g or being called on to 
consider either the regularity or the irregularity of 
the original proceeding, or the cases in which a judge 
undoubtedly still retains the power to review and 
modify his previous decision, consistently with section 
28 of the Judicature Act, we think this appeal must 
fail. The appeal will be dismissed with costs. 

Holroyd, J. — It was at my request that Mr. 
Justice Williams heard the summons to set aside the 
order made by me exparte, and it must be treated as 
if I had heard the summons myself. When an order 
is made exparte which affects the rights or interests 
of any person, that person is entitled to move t^) set 
aside the order or to vary it. In the first instance I 
exercised the discretion under rule 3 of order 36, and 
that discretion I should have been entitled to 
exercise again when argument was brought before me 
to induce me to think that I hod exercised it wrongly 
in the first instance. 

Appeal dismissed with costs. 

Solicitors : For appellant. Backhouse ; for respon- 
dent, Herald. 



IN CHAMBERS. 



(Before Hodges, J.) 
Franklin v. Franklin. 



6th March. 



Rules 0/ Supreme Court 1884 Order XX r 1 (a) — 
Specially indorsed rnrit — Delivery of Statement oj 
Claim — Where the plaintiff commenced an CLctuyn as 
nxecutrix on a sj)ecialfy indorsed urrit, and after the 
commencement thereof she discovered other causes of 
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action against tlie defendant which were not tJie sub 

ject o/ special indorsement, she was allowed to deliver 

a statement of claim incorjmrating all tJie causes of 

action against the defendant 

Application on behalf of the plain tift' for leave t) 
deliver a stiatement of claim. 

Mr, Neighbour in support. — The action has been 
commenced by the plaintiff as executrix by a specially 
indorsed writ on an overdue promissory note. The de- 
fendant has delivered a defence and counterclaim since 
the delivery of which the plaintiff has discovered a 
number of claims which the estate had against the de- 
fendant and she wishes to bring these claims before 
the court and have them adjudicated u[)on along with 
the claim on the promissory note. 

Mr. Cussen to oppose.— The writ is specially in- 
dorsed. It is provided by Order XX r. 1 (a.) that 
where the writ is specially indorsed no further state- 
ment of claim shall be delivered ; the plaintiff cannot 
therefore deliver a statement of claim in this action. 

His Honor — Order XX. r. 1 (a.) is to prevent the 
unnecessary piling up of costs. I cannot see why I 
should make the plaintiff go on with this action in its 
present form and commence another action and then 
apply to have the two actions consolidated. I think 
it is only a question of costs. I allow the summons 
the plaintiff to pay to the defendant the costs of this 
application, which I fix at JB3 3s. and also the costs 
occasioned by the amendment. I certify for counsel. 

Solicitors for plaintiff, McCutcheon Jh Bruce ; for 
defendant, Hughes ds Fermezel, 



(Before Hodges, J.) 



Price v Santlby. 



11th March. 



Common Law Procedure Statute 1865 (No. 274) .s^c. 

332 — Ca Be — The mere /act of a defendatU wJw is 

domiciled here being about to depart from the colony 

upon a voyage in the usual course of his business 

unit not justify his arrest untter a Ca Be, but where 

a defendant is not domiciled in the colony he does not 

bring himself within this rule. 

Application on behalf of the defendant for an order 

that the Ca Re be set aside on the grounds that material 

facts wore withheld for the Judge on the application 

for the same, and that he was not leaving the colony 

permanently, or in the alternative that the bail be 

reduced. The Ca Re was granted on the statement 

inter alia that the defendant was about to leave the 

colony for New Zealand. The defendant made an 

affidavit in support of the present application in which 

he alleged that he was a professional singer and, at the 

time of the granting of Ca Re was going to New 

Zealand merely to fulfil a professional engagement and 

that he intended to return to Melbourne in the month 

of April. 

Mr. Leonin support. 

Mr. Isaacs to oppose. 

His Honor after deciding against the ground of 



withholding of facts further said : — It appears that 
the defendant is not a resident of the colony but is 
merely on a professional visit to the colony to fulfil cer- 
tain musical engagements in the colonies. He swears 
that he intends to come back to Melbourne in April 
next but that intention would be complied with if 
he came into the bay in a mail steamer and left again 
by her. In Ivey v. Cavanagh 4 V.L.il. (4) 274 this 
matter was discussed and it was there held that the 
mere fact of a defendant being about to depart upon 
a voyage in the usual course of his business will not 
justify bis arrest under a Ca Be. In that case the de- 
fendant was in the habit of making voyages in pursuit 
of his business and he was a resident in this colony ; in 
the present case however the defendant's business does 
not bring him within the rule laid down in Ivey v. 
Gavatiagh because he has no domicile in the colony. 
His Honor further said that on the facts stated he saw 
no reason for reducing the bail and dismissed the sum- 
mons with L3 3s. costs and certified for counsel. 

Solicitors for plaintiff, Blake & Biggcdl; for defen- 
dant, Fggleston, Derham and Martin. 



De Mesquita v. Saunders. 

12th March. 

Bules of Supreme Court 1884 Order XXV 11-^. 11— 

Motions for judgment under order XXVII r. 11 and 

ancdogous motions can be listed for hearing on the 

days set apart fur hearing probate applications so 

long as Mr. Justice Hodges hears such applications. 

Application on behalf of the plaintiff calling upon 

the defendant to show cause whj the plaintiff should 

not be at liberty to sign final judgment in the action 

on the certificate of the chief clerk for £1,000 with 

costs to be taxed. 

This was an action for the taking of partnership 
accounts. Appearance was entered and then appli- 
cation was made to refer the matter to the Chief 
Clerk. Both parties appeared on the taking of ac- 
counts and the chief clerk certified that £1,000 was 
owing by the defendant to the plaintiff. 
Mr. Hayes in support. 
Mr. Leon to oppose. 

His Honor said :— In Biddell v. McWliinnie 11 
A.L.T. 126, Mr. Justice Hood intimated that he had 
instructed the Prothonotary to set down motions of 
this nature in a list whicli he would adjudicate upon 
on Thursdays so long as he was taking Probate busi- 
ness. 1 shall follow that practice so long as I am 
undertaking the same duties. 

Solicitors, for plaintiff, Sievurright ; for defendant, 
Kane. 



(Before Hood, J.) 



Clifford v. Moore. 



13th March. 



Bules of Supreme Court 1884 Order XXV r. 
Where the defence to a contract is that the defetulant 
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acted as agent only, tJie defence sliould show not only 
that the plaintiff Imeu) that the defendant toas acting 
merely as agent htU also that the plaintiff never in- 
tended to contract with the defendant a^ principal. 

Application under Order XXV. r. 4 on behalf of 
the plaintiff calling upon the defendant to show cause 
why the defence should not be struck out or amended 
on the ground that the same discloses no reasonable 
answer. 

Tho action was brought to recover principal and in- 
terest alleged to be due by the defendant to the plain- 
tiff under a certain agreement made between them 
for the selling of certain land. 

The defence was as follows : — 

The defendant says that when he sigued the agreement re- 
' ferred to in the Statement of Claim ne was acting only as 
agent for one D. Munro as the plaintiff well knew. 

Mr, Neighbour in support. The defence delivered 
is no answer to the claim. It should have gone on to 
allege that it was agreed between the parties that the 
defendant should not be treated as a principal. He 
cited ffiggins v. Senior 8 M. & W. 884 ; Chitty on 
CotUracts 11th Ed. : pg. 210 and Fry on Specific 
Performance pg. 107. 

Afr, Johnston. It was held that this was a good 
equitable defence in Wake v. Harropy 30 L.J., [Ex.] 
273; affirmed at 81 L.J. [Ex.] 451. If the plaintiff 
knew that the defendant was acting only as agent 
equity will not allow the plaintiff to succeed. If the 
parties intended that the principal only should be 
bound it is the same as if the parties had agreed that 
the agent was not to be bound. 

Mr, Neighbour in reply. In the case of Wade v. 
Harrop it appears that there was a distinct agreement 
that the agent should not be bound ; in the present 
case there is no such agreement alleged. 

His Honor. I think the defence in this case 
shows no answer to the action. To bring it within 
the authority relied upon by the defendant it ought 
to show not only that the plaintiff knew that the de- 
fendant was acting as agent but that the plaintiff 
never intended to contract with the defendant as prin- 
cipal. I give the defendant leave to amend within 4 
days, if the defendant do not do so within the time 
allowed the defence to be struck out. 

Solicitors, for plaintiff, Madden ds Drake ; for de- 
fendant, BUkke <k BiggcdL 



(Before Hodges, J.) 



Hopkins v. Kelly. 



14th March. 

Common Law Procedure StcUute 1865 (No. 274) sec. 
ISO— Sec. 180 of Act No. 274 ought to be brought into 
operation only when it appears tliat iliere is no dis- 
pute about ths teiiancy. 
Application on behalf of the defendant that the 

proceedings in this action be stayed until the hearing 

of an action brought by the defendant against the 

plaintiff. 



Dr. Madden in support. There are two actions 
between these parties ; in the iirst the defendant in 
this action claims the specific performance of an 
agreement by the present plaintiff to grant her a 
renewal of a lease for a hotel leased by the defendant 
from the plaintiff. The present action is one in 
ejectment brought by tho plaintiff to recover posses- 
sion of the same premises. If in the first action the 
present defendant were to succeed the plaintiff in the 
present action must fail. It is therefore contended 
that the present action should be stayed until the 
determination of the other one. 

Mr. Biggins to oppose. There would be no objection 
in an ordinary case to the proposed order being made, 
but in the present case the plaintiff wishes to take 
proceedings under sec. 180 of the Common Law 
Procedure Statute 1865 to hold the defendant to bail. 

His Honor said. I think sec. 180 ought to be 
brought into operation only when it appears that 
there is no defence to the action. I do not remember 
an application to have ev<T been made under that 
section while I was at the bar. [His Honor read 
the section.] This section contemplates a case where 
there is no dispute about the tenancy. I allow the 
application. 

Solicitors : For plaintiff, DavieSy Campbell and 
Davies ; for defendant, Davvts^ Price and Wighton. 



(Before Hodges, J.) 



Reg. v. Lawrence. 

18th, 19th March. 

Criminal Law — Money found onprisoner at the time of 
his arrest — apj)lication to Iiand over same to prisoner 
for Uie purposes of his defence — Whsre^ in an applica- 
tion to hand money Jound on a jrrisoner at tlie time 
of his arrest for the purposes of his defence, the court 
ha^ reasonable grounds for supposing timt the money 
is tlie proceeds oftlie property stolen it wUl not vcaloe 
tJie order. 

Applic<ation on behalf of a prisoner for an order on 
the police to hand over to the prisoner's solicitor 
certain monies found upon his person at the time of 
his arrest to enable him to fee counsel and pay the 
solicitor the expenses of getting up the defence. 

Mr. Kane in support. The prisoner is charged 
with embezzling a large sum of money from Mr. 
Lyons his employer. On his arrest money was found 
on him which is not capable of identification and is 
not wanted as evidence by the police. The prisoner 
wishes for a certain portion of that money for the 
conduct of his defence. Two orders of a similar 
nature were made nt the instance of the captain snd 
chief officer of " The Ferret," and are reported in the 
Argus of the 13th and 17th June 1881 respectively. 

The Croum Solicitor for the police offered no objec- 
tion to a portion of the money being handed over as 
it was not necessary for the conviction of the prisoner. 
His Honor said. I will consider the matter. w 
His Honor on the next day said. In this casein 
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appl ication was made to nie to order the police to hand over 
to the prisoner's solicitor certain monies found upon his 
person in oi-der to enable him to fee counsel and pay 
his solicitor the expenses of getting up the defence. 
The right to obtain such an order appears to be 
founded on this ground ; if the Court has reasonable 
grounds for supposing that the money is the proceeds 
of the property stolen it will not make the order, but if 
the Court has no reasonable grounds for so supposmg 
it will mak(». the order. Tn this case the Crown have 
made no affidavit and have given me no means of 
forming an opinion as to whether the money found 
upon the prisoner is the proceeds of this crime. Under 
these circunnstances I shall make an order and T shall 
direct that X80 be handed over to the prisoner*s 
solicitor for th« purposes of the defence. The authority 
I have acted upon is Rex v. Burgess, 7 C. and P. 488. 



PRACTICE COURT. 



(Before Hood, J.) 



Phillips v. Melbourne and Castlemaine Soap and 
Candle Company Limited. 

5th, 13 th March. 

Company — Balance sJieet — Dividend — Pitying a] divi- 
dend out of capikil a shareholder can maintain an 
auction in his otmi name, witliout liaviny first endear 
voured to obtain the assistance of tJie company by 
means of 9, majority of sliareJiolders wJt^retheAct 
complained of is illegal or fravbduletU, or one that tlie 
m^ority of tite sliareholders could iiot confirm or 
ratify — so Urng as a company pays its creditors there 
is no reason why, in an ajyjmrerUly Jlourishitig con- 
cern, it sJiould not go on ayid divide profits though 
every shilling of tlie capital may be lost — meaning of 
" capital.'^ 

Motion on behalf of the plaintiff for an order that 
the defendants and each and every of them be re- 
strained and an injunction be granted restraining them 
and each and every of them from applying any part 
of the assets of the Company which represented capital 
or which ought to be retained to represent capital, in 
the payments of the dividends on the shares in the 
company until after the trial of the action or until 
further order. 

Mr, Isaacs in support. 
Dr, Maddtn to oppose. 

The facts and arguments appear sufficiently from 
the judgment. 

tiiS HoNOtt said. I will consider the matter. 
His Honor on a subsequent day read the following 
judgment : — The plaintiff in this action has applied 
on notice of motion for an order that the defendnnts 
be restrained and an injunction granted until the 
trial, or until further order, to prevent the defendants 
or any of thorn from applying any part of the assets of 
the company which represented capital, or which 
ought to be retained to repres<»nt capital, in payment 
of dividends. The plaintiff is the holder of 500 shares 



in the defendant company, and the other defendants 
are the directors. About the 7th February last the 
directors issued a notice calling a meeting of share- 
holders for Monday, 17th February, for various pur- 
poses, and with that notice was published the fourth 
half-yearly balance-sheet of the company. It appears 
that at the meeting a resolution was passed adopting 
the report and balance sheet, and affirming that a 
dividend of JBIO per cent, per annum be declared. 
Against this the plaintiff protested, both verbally and 
by letter. The directors disregarded his protest, and 
thereupon the plaintiff issued his writ, and made this 
application. On the hearing of this motion, an objec- 
tion was taken by Dr. Madden, on behalf of the 
defendants, that the plaintiff could not maintain ^his 
action in his own name without having first endea- 
voured to obtain the assistance of the company by 
means of a majority of shareholdei's, and in support 
counsel relied upon Hardy v. Wilson (8 V.L.R,, Eq. 
289), and cases there cited. The rule there laid down, 
however, does not apply where the act complained of 
is illegal or fraudulent, or one that the majority of 
shareholders could not confirm or ratify (Lee v. Ro- 
bertson, 1 W. and W., E. 374, Lindley, 5th ed., 578, 
579), such as the payment of dividends out of capital 
(Leeds Company v. Slieplierd 36 Ch. D. at p. 800). I 
decide this point against the defendants, and have 
therefore to consider the question really in contro- 
versy. The protest made by the plaintiff, and the 
arguments of his counsel, Mr. Isaacs, in support of this 
motion were based upon the balance-sheet issued by 
the directors, and there is little or no dispute about 
the facts, but only as to the inferences properly dedu- 
cible from that balance-sheet. According to the profit 
and loss account the company appears to have earned 
£693 17s. Id. during the half-year, at an expenditure 
of £411 17s. 3d., leaving a balance of £281 19s. lOd. 
which is the amount out of which the directors pro- 
pose to pay the dividend. But it appears also from 
the balance-sheet that in estimating the assets and 
liabilities of the company some very unusual items are 
included as assets. Those items are — Law charges, 
^74 18s. lOd. ; forfeit(»d shares, £200; and flood 
account losses, £1,367 3s. 5d. it is contended on 
behalf of the plain tift that all these should be excluded 
from consideration, and that it then appear that this 
company has made no profits, but is practically insol- 
vent, and that this dividend must necessarily be paid 
out of capital and not out of profits. Such a payment 
would be illegal, even apart from article 67 of this 
company^s articles, and if the plaintiff can successfully 
show that the capital is to be so used he is entitled to 
an injunction (See Lindley, 5th ed., 821, note S., and 
cases there cited). As to the first of these items, the 
defendants have explained that it represents the 
amount paid to the company's solicitors for completin/^ 
title to the freehold property, and would therefore, in 
the ordinary course, have been included under the 
head of property account, but was kept separate in 
order to show the money actually paid for this purpose. 
The counting of the forfeited shares as assets has 

been justified by the fact that the wh<^Ie\!l^he shares 

^ "^ Digitized by vZnVJ' 



Vol. xi 



THE AUSTRALIAN LAW TIMES 



K0TE8 Ol? CASES 
29th March, I89ni 



149 



are included as liabilities on the one side, and that 
therefore these, which are practically unissued, should 
be reckoned on the other. The flood losses, I under- 
stood Dr. Madden to admit, ought not to have been 
placed as assets except so far as they were to l>e set ofF 
against some of the shares in some manner which has 
not been made clear. If, however these items were 
eliminated from the assets, the company would not, in 
my opinion, be insolvent. There would still be ample 
assets, for the paymentofallliabilities to creditors, apart 
from the shareholders themselves, and the company has 
am pie funds for paying all its debts as they become due. 
So long as a company pays its creditors there is no 
reason why, in an apparently flourishing concern, it 
should not go on and divide profits though every 
shilling of the capital may be lost (Lee v. Neuchatel 
Coy., 4 1 Oh. D. at p.p. 22, 23, per Lindley L. J.) 
and it is ouly a matter of prudence and not of law 
whether or not dividends shall be paid when assets 
are of less value than the original capital (ibid.) 
This view, therefore, does not, T think, determine 
whether or not this dividend is payable out of cfipital. 
As used in connection with a company, " capital " 
generally means the money obtained or to be obtained 
for the purpose of commencing or extending the 
business, as distinguished from the money earned in 
carrying on the business. It would also, T think, 
include such portions of the earnings as had been used 
in extending the business or in replacing lost capital, 
instead of being spent or divided (Lindley 391). But 
the meaning of the word has never been extended to 
include ordinary receipts. The proper fund for the 
payment of dividends is the excess of the company's 
earnings over the expenses incurred in obtaining them. 
Such excess constitu^s the profits out of which 
dividends may be paid (see per Blackburn, L. J. 6 Ap. 
C, at p. 329). • And if a company, after defraying all 
current expenses and the interests of its debts, has a 
surplus arising from its current receipts, there is no 
principal, either of law or morality, which requires 
that such surplus shall be accumulated, or forbids its 
division as profits amongst the shareholder. Whether 
the whole or any part of the surplus of receipts over 
expenditure shall be accumulated or divided is a 
question which it is competent for the majority of 
the shareholders to decide {Stevens v. South Devon 
Railway y 9 Ha., 313 ; Coery v. Londonderry Company 
29, Beav. 263 ; Brown v. Monmouthshire Company, 
13 Beav. 32, Lindley 430). According to the present 
balance sheet there is to the credit of profit and loss a 
sum of L281 19s. lOd., and where directors make out 
a profit and loss account the Court ought to assume 
very strongly indeed that it is a correct account. 
Nor ought it to be set aside, or a dividend made upon 
it declared improper, without very strong reasons. 
(Bance's case. L.R., 6 ch. Ap., at p. 122, per Mellish, 
Ij.J.) The omission of the disputed items from the 
list of assets would apparently destroy the balance 
shown to be in hand, but I consider this more a 
matter of accounts than of principle. No imputation 
of fraud or dishonesty has been made. The directors 
assert that out of the excess of income over expend- 



iture they have this money, and are about to pay the 
dividend out of it, and I can see no reason for 
doubting that statement. The plaintiff's real com- 
plaint, in my opinion, is not that the directors are 
paying dividends out of capital, but rather that they 
will not allow profits to accumulate in order to replace 
lost capital, which is claarly a matter for the com- 
pany itself to decide. A further objection was taken 
by Mr. Isaacs, that in any event the amount at the 
disposal of the directors was not safficient to pay the 
proposed dividend. Even if there were any force in 
this view, it is completely answered by the supple- 
mentary affidavit which 1 allowed defendants to file. 
For these reasons I refuse this application, but, con- 
sidering the form of the balance sheet, I make costs 
costs in the cause. 

Solicitors for plaintiffs Farmer £fioberts \ for defend- 
ants F, K. Best. 



SITTINGS IN BANCO. 



(Before Holroyd Kerferd and a'Beckett J.J.) 

Attorney General v. Goldsbrough. 

Oct. 29th 1889. 



Land Act 1884 «. 15 — effect of this section to cure the 
illegality of any previous Crown grant — wl^ere a 
Crown grant of land has been issued subject to a 
condition that tlie Crown may resume possession at 
any time on a refund of the jmrcliase money together 
with interest and co7npensation the Governor in 
Council has no power without receiving any valvAJtble 
consideration and a manner not provided in the 
Land Acts to extinguish tlie power of resumption 
and issue afresh gravU free from this condition — 
Such a grant is illegal bu4 if issued before the conwig 
into operation of the Land Act 1884 the illegality 
is cured by sec. 15 of that Act. 
Appeal from a judgment of the Chief Justice. 
This suit was tried before the Chief Justice, and 
judgment given for the . defendants K. Golds- 
brough and Co. and William Williams. The 
latter leased 3 acres of land between the Spencer street 
railway station and the site of the new docks, for the 
purposes of a railway carriage factory, in 1863. The 
land was put up for sale by public auction in 1867, and 
purchased by Williams for L300. A Crown grant 
was issued to him, with a condition that the Crown 
might resume possession at any time on paying back 
the amount of the purchase money, together with a 
valuation for improvements. On the 10th April 1872 
he obtained through the then Minister of Lands, Mr. 
J. M. Grant, a second grant, free of any condition. In 
1878, the Crown having seen reason to question the 
second grant, lodged a cave it against any dealing with 
the land by Williams, but in February 1888 he sold to 
R. Goldsbrough and Co. for L25,000. The Attorney 
General then began an action to test the validity of 
the second grant. This was done at the suggestion of 
the Full Court, to whom Goldsbrough had made an 
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application for the removal of the caveat. The Chief 
Justice had heard the case, and having decided against 
the Crown, an appeal was made to the Full Court. 

Box with him Hood for Attorney-General. — There 
cannot be gifts of the Crown lands of the colony. 
The grant of 10th April 1872 to \Villiams is illegal 
and unauthorised. The land was sold under sec. 8 of 
Land Act 1862 and sec. 32 of Land Act 1865. The 
Governor in Council is authorised by these Acts to 
deal with such lauds only in certain ways. It is un- 
necessary to allege fraud, because the second grant 
was a nullity. Only three ways in which land can be 
alienate from the Grown : — 1. By license or lease 
(selection). 5?. Sale by public auction. 3. Lease 
or license for other than agricultural purposes. The 
dealing with the land being illegal, the Crown can 
impeach the grant at any time. 

The grant impeached in this case is merely a statu- 
tory assurance. Beg. v. Hughes^ L.R. 1 P.C. 81. 

The invalidity of the grant not cured by sec 15 of Act 
of 1884, nor does registration of the grant under the 
Transfer of Land Statute necessarily make it valid 
because it was invalid from the' outset. 
Sec, 16 of the Act of 1884, provides for irregular ins tru- 
ments but does not cure illegality — sees. 66, 80, 90, of 
Act of 1884, prevent alienation in fee simple the lands 
therein described and this land comes under one of 
these descriptions. This grant should be delivered up 
to be cancelled. 

Madden with him Topp & Higgina for the defendant 
Goldsbrough. An outstanding interest'in the Crown 
such as this cannot prevail, unless there is fraud. The 
grant is good. The crown cannot derogate from its 
own grant as against a third party. The Crown and 
the defendant (Williams) dealt honestly and the grant 
cannot be set aside. The Court below found that 
the grant was registered mtl^qt thQ Transfer of Land 
Statute^ and the plaintiff admits it to be a Crown 
Grant. Sec. 15 of Act of 1884 applies in this case and 
cures any irregularity — the object of that section is 
to provide for such irregular grants as this and to 
make them valid. The words of the sec — "every grant" 
are general. " Any instrument . . . purporting 
to be a grant shall ... be valid, etc." This 
instrument purports to be a grant on its face and 
comes within the Section. 

PurveSy Q.C.y Mitchell and Cumbrae Stetoarty for 
defendant Williams. 

C.A,V, 1st March 1890. 

HoLROYD, J., read the following judgment of the 
Court : Our decision in this case turns upon a single 
point which is unaffected by several of the other 
questions dealt with in the judgment under appeal, on 
which we express no opinion. We think that the 
grant sought to be set aside in this action was illegally 
issued, but that section 15 of the Land Act^ 1884, 
validating any grants theretofore issued, extended to 
the grant in question, and, therefore, that this court 
cannot set it aside. As we differ from the learned 
Chief Justice in holding the grant to have been illegal 
we shall shortly state our reasons for so thinking. 
The grant was made for the purpose of giving effect 



to a sale by auction held in March, 1866, at which 
Mr. Williams, was declared the purchaser, at the 
price of L300. That sale was made under an act 
which authorised sales, subject to such conditions as 
the Governor in Council might direct, and the import- 
ant condition affecting this sale was that her Majesty 
might at any time resume possession on payment to the 
purchaser of his purchase money, with interest at the 
rate of 10 per cent.', and with compensation for im- 
provements, to be fixed by arbitration if not agreed 
upon. At this- sale, affected by this condition, which 
appears to have excluded competition, Mr. Williams 
bought 3 acres in the city of Melbourne at the upset 
price of LI 00 an acre, and afterwards complained that 
the'sale was not in accordance with prior promises made 
to him by the Minister of Lands, on the faith of 
which he had surrendered a lease of the land, and he 
stated his willingness to take his purchase money back 
and have the sale annulled. He, however, I'eceived a 
Crown grant, containing the obnoxious condition. 
The Minister of Lands, thinking that Mr. Williams' 
complaint was just, desired to afford a remedy, and 
the remedy which he adopted, was an extraordinary 
one. Instead of annulling the sale and putting up 
the land for resale free from the condition which 
Mr. Williams protested against, Mr. Williams was 
allowed to" surrender the grant, but to retain his 
position as purchaser and to receive a new grant free 
from the conditions. The transaction was nominally 
that of the Governor in Council, and must be regarded 
as such in determining its validity, but it was none 
the less invalid. Whether the issue of the new grant 
free from the condition is to be considered as the ex- 
tinguishment of a power of resumption by the Crown, 
or the substitution of a grant not in conformity with 
the conditions under which a sale waa made for a 
grant previously issued in conformity with such con- 
ditions, it was equally illegal. The Crown received no 
valuable consideration for the surrender of the power 
of resumption, or for the new grant ; and by virtue of 
this grant, contrary to the Land Acts declaring that 
the Governor in Council should dispose of Crown 
lands as thereby provided and not otherwise, this land 
was disposed o£ for the benefit of Mr. Williams. The 
illegality which we recognise is independent of the 
technical objection, that there was no valid surrender 
of the first grant, and that two grants of the same 
land could not co exist. We regard the substantial 
and obvious result of the transaction. By means of a 
sale, nominally by auction, but made under a condition 
excluding competition, Mr. Williams was allowed to 
buy valuable land at its upset price. This condition 
was afterwards, at his request, and for his advantage, 
annulled, and he was treated as having purchased free 
from such condition. The facts speak for themselves, 
and show the inutility of providing that Crown land 
shall only be disposed of in accordance with acts of 
Parliament, if sales purporting to be held under such 
acts can be effected in this manner. Wc have 
next to consider the enactment which in our view, and 
in that of the Chief Justice, precludes the plaintifi 
from obtaining redress. The 10th section of th# Land 
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Act 1862, was as follows : — 

When her Majesty has become, or may hereafter become, 
entitled to any lands, either by escheat for want of heirs, or 
by reason of any forfeiture, or by reason that the same had 
been purchased by or for the use of or in trust for an alien or 
aliens, if the Governor in Council thinks fit so to do, the 
Governor may grant such lauds or any part thereof in fee 
simple, or for any less estate, to any person for the purpose of 
restoring the same to any of the family of the person whose 
estate the same had beien, or of carrying into effect any in- 
tended grant, conveyance, orj devise of such last mentioned 
Serson in relation thereto, or of rewarding any person making 
iscovery of such escheat, or of her Majesty s right and title 
thereto ; and every such grant heretofore made shall, any- 
thing in any act to the contrary notwithstanding, be valid 
and effectual as well against her Majesty as against all other 
persons. 

The last clause, commencing * every such grant/ 
indicates plainly that the grants intended to be 
validated were grants of the same description as those 
mentioned in the previous part of the section. In 
The Land Act, 1869, which repealed the Act of 1862, 
the 10th section of the earlier Act reappears with a 
slight, but very important alteration, and divided into 
two sections, 10 and 11. All the first part of it was 
re-enacted in the same terms by the 10th section of the 
latter Act, but the last clause, which was separated 
into section 1 1, thus : — 

Every grant or instrument heretofore executed by the 
Governor on behalf of Her Majesty, and purporting to be a 
grant, shall, subject to the conditions thereof, be |valid and 
effectual, as well against her Majesty as against all other 
persons, any law to the contrary notwithstanding. 

The omission of the word *such' before the word 
'grant' in this 11th section, making its language 
pointedly general, and the sepajration of its validating 
provisions from those which used to precede it, em- 
powering the Government to make grants of certain 
lands for certain purposes, preclude us from regard- 
ing it as confined to any particular form of illegality. 
The validating enactment ap[)ears here to be as plainly 
general as it was formerly restricted. All sales under 
the Laiid Acts were statutory sales, and the validity of 
titles acquired under them might be held to depend 
upon adherence to statutory requirements which might 
in some instances have been accidently and innocently 
departed from. A general validating section might 
thus have been considered desirable, and the generality 
of its language, though probably not intended to cover 
a case like the present, is still wide enough to include 
it. The 16th section of Tlie Land Act 1884, on 
which we base our judgment, is a re-enactment of the 
11th section of The Land Act 1869, in precisely the 
same wotds, and we therefore think that the illegality 
in the grant to Mr. Williams of the 10th day of April 
1872, was cured by that section. We come to the 
same conclusion as that arrived at by the learned 
Ohief Justice, though we differ from him as to the 
original validity of the grant impeached. We dismiss 
the appeal without costs." 

Appeal dismissed vnthout costs. 

Solicitors for appellant. Crown Solicitor ; Solicitors 
for respondent Goldsbrough, Attenborough, Nunntk 
Smith ; Solicitors for Williams, Malleson^ England k 
Stevyvrt. 



(Before Higinl)otham, C.J., Holroyd and Hood, J.J ) 



Reo. v. Moore. 



6th March 

Criminal Law — Charge of obtaining money utider 
false pretences — Admissibility oj evidence to prove 
Criminal intent. 

Case stated by the Chairman of General Sessions 
for the opinion of the Supreme Court. It appeared 
that one Charles Moore was tried at General Sessions 
on two charges of obtaining money under false 
pretences, the first count alleging that he on the 23rd 
day of April, 1888 . , . did falsley pretend 
to Charles Foulstone that ho the said Charles Moore 
was the proprietor of an organized theatrical troupe 
and that the said troupe were ready to travel and 
that they had been doing a good paying business up 
country by means of which false pretences he the said 
Charles Moore did then obtain from the said Charles 
Foulstone the sum of L50 with intent to defraud, 
whereas he the said Charles Moore was not the pro- 
prietor of an organized theatrical troupe and he did 
not have such a troupe ready to travel and such 
troupe had not been doing a good paying business as 
the said Charles Moore then well knew. The second 
count alleged that he on the 6th day of September, 
1889 . . . did falsely pretend to Henry 

Marks Smith that he was possessed of the goodwill of 
a theatrical business and that he had a troupe 
organized and ready to stai% by means of which false 
pretences he the said Charles Moore did then unlaw- 
fully obtain from the said Henry Marks Smith the 
sum of L55 with intent to defraud, whereas he the 
said Charles Moore was not possessed of the goodwill 
of a theatrical business and did not have a troupe 
organized and ready to start as he the said Charles 
Moore then well knew. In the course of the trial a 
constable named McManamy gave the following 
evidence ^^ 1 arrested the prisoner on the 12th of 
September. I asked his name ? He said " Charles 
Moore." 1 asked ** Charles Valentine alias Russell 1 
He — ** No " — I — You are indentical with Valentine : 
Warrant for obtaining L50 from Foulstone : He — 
" You have made a mistake.'' 1 — '* You are to come 
to the Detective Office." We met Ward at the 
Detective Office. He said you have got your bird. 
We went to the Palace Hotel and went to prisoner's 
bedroom. There was^ a young man there whom 
Moore said was his employe. On searching prisoner's 
boxes prisoner said ^* There are several things no use 
to me you can have them " (to the young man). He 
was throwing a lot of papers into a bottom drawer of 
a chest of drawers. When he came across the box 
produced he said ^* You can have that, there is only a 
handkerchief in it." I picked up l)ox and opened it 
and found three agreements produqed ; also a duplicate 
of Smith's agreement. The six agreements are 
signed in the same writing one signed Valentine and 
five Cliarles Moore." The agreements referreil to 
were to the effect that (1) he was the proprietor of a 
public entertainment (2) that he had a theatrical 
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troupe and (3) that he had the goodwill of a theatrical 
busiuess. At the close of the case His Honor directed 
a verdict of not guilty on the second count on the 
grounds that as to the first pretence alleged therein 
there was no evidence that it was false, and as to 
the second alleged pretence that there was no 
evidence that it was made. He left the evidence 
of McManamy to the jury as evidence of fraudulent 
intent on the remaining count. The jury returned a 
verdict of guilty on the first and not guilty on the 
second court. At tho request of prisoner's counsel 
His Honor suhmitted the following question to the 
Supreme Court : — " Whether I should have withdrawn 
the evidence of McManamy from the jury or whether 
I was right in leaving it to the jury as evidence of 
fraudulent intent on the first court ? " 

Forlonge for the prisoner : — McManamy 's evidence 
was irrelevant and should have been taken from the 
jury. Evidence must be confined to the issue and 
similar but unconnected occurrences are inadmissible 
R. V. Cole 1 Phi. Ed. 508 / R. v. HoU Bell C.C. 280 ; 
R. V. Hants 4 F. & F. 342. When the question of 
intention is the subject of the accusation or one of 
the elements of the charge, other acts of the prisoner 
on different occasions if showing intention may be 
given in evidence : these acts however must be 
similar and almost simultaneous with the acts charged 
or if occurring a long time before or after there must 
be some connection between them pointing to a system 
R. V. RicJiardson 2 F & F. 848 / R. v, Ellis 6 B. & C. 
145 ; R. V. Young R. & R. C. C. 280. But similar 
acts cannot be proved merely to show a 
tendency to criminal acts ; R. v. FranciSy L.R. 2 C. C. 
R. 128 ; R. V. Holt Bell C. C. 280. In this case none 
of the elements necessary to make McMananiy's 
evidence relevant exist ; there was no proof that any 
of these agreements were fraudulent ; they were made 
at a considerable time subsequent to the offence 
charged and there was nothing to connect them with 
the charge ; the attempt to conceal them might rouse 
some suspicion but could not be any evidence of the 
prisoner's intention more than a year previous. 

Finlayson for the Crown. — In such a case as this 
evidence of other acts is admissible to prove intent or 
system : Reg v, Stephens 16 Cox C. C. 387 ; Reg v. 
Flanagan 18 Cox C. C. 433 and Reg. v. Cooper 18 
Cox C. C. 123, and whether the acts occurred before 
or after the offence charged they are equally admissible 
In this case the prisoner was charged with obtaining 
money under false pretences, the intent to defraud is 
the subject-matter of the charge, the fact that there 
was found in his possession subsequently agreements 
pointing to a similar course of conduct and signed by 
an assumed name together with the prisoner's attempt 
to conceal them is some evidence of system and shows 
a criminal intent. 

Forlo7ige in reply cited Reg v. Millard^ Riis^ell v. 
Ryan C. C. 245 and R. v. Moore 1 F. <k F. 73. 

HtginbotJiam, C.J. — We think the second part of 
the question submitted to us must be answered in the 
negative namely, whether the learned judge was 
right in leaving the evidence of McMamany to the 



jury as evidence of fraudulent intent on the first 
count in the indictment. The evidence of the constable 
embraced various points bearing on both the charges 
against the prisoner. The prisoner was charged 
on the first count with obtaining on the 28rd April 
1888 a sum of money from one Foulstone by fraudu- 
lently pretending that he was the proprietor of an or- 
ganized theatrical troupe and on the second count with 
obtaining on the 6th September 1889 a sum of money 
from one Smith by fraudulently pretending that he 
wtis the possessor of thegoodwill of a theatrical business 
and th^t he had a troupe organized and ready to start. 
The learned judge directed that a verdict of not guilty 
on the second count on the ground that 8ls to the first 
pretence alleged therein there was no evidence that it 
was false and as to the second alleged pretence there 
was no evidence that it was made. The evidence of 
McManamy related to the time when the accused was 
arrested the 12th September 1889 and was to the 
effect that in the prisoner's room 3 documents 
were found in a box which the prisoner was 
anxious to conceal ; these documents were drawn 
up and signed in the same handwriting but 
under different names and the prisoner was then 
brought face to face with the charge of using more 
than one name. That however was reasonably ex- 
plained at the trial by the fact it was not uncommon 
in the theatrical profession to adopt assumed names. 
The case therefore is confined to the point as to 
whether the three documents found in the box and 
held not evidence on the second count were properly 
submitted as evidence of intent on the first charge. The 
cases cited fully establish the principal that when the 
intention or state of mind of the accused person is 
involved in the proof of a charge evidence of previous 
and subsequent acts indicating a similar intention are 
admissible and relevant to the charge and if these 
documents left by the judge to the jury indicated a 
criminal intent in relation to his previous business they 
might be laid before the jury and the jury might con 
sider the intent as bearing on the first count with 
which the prisoner is charged. Both these documents 
are in my opinion incapable of being interpreted as 
indicating any criminal intent unless perhaps so far as 
in the endeavour to conceal them ; they rather express 
a bond fide intent to enter into certain valid agree- 
ments in the profession the prisoner was engaged in. 
We think this evidence is not admissible to show from 
the state of the prisoner's mind on the second occasion 
any indication of the state of the prisoner s mind on 
the first occasion. We think the evidence should not 
have been left to the jury and that the conviction is 
erroneous and must be avoided and we direct a new 
trial. 

HoLROYD, J. — I am of the same opinion and I wish 
to add one word to the judgment. The three agree- 
ments contain certain statements on the part of the 
prisoner which if false might have been treated as evid- 
ence of false pretences, one was to the effect that he 
was a proprietor of a public entertainment^ another 
that he had a theatrical troupe and a third that he had 
the goodwill of a theatrical busiuesR. The learned 
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jodge has decided there was noproof that any of these 
statements wa& false. It is said the prisoner at- 
tempted to conceal these documents and that such con- 
cealment indicates that the d(x;timents were fraudulent 
aad therefore admissible to prove fraudulent intention 
on a previous occasion when the prisoner made certain 
other statements. If the prisoner had been tried 
before me J should have ielt bound to direct the jury 
that the concealment of the agreements was evidence 
on which they ought not to convict. 
Judgment set Mide, New trial ordered. 
Solicitor for the Crown Crovm Solicitor ; for pri- 
soner A, D^ J, Dcdy. 



(Before Higinbothani, O.J., Holroyd, and Webb, J.J.) 



Re The Melbourne StogkExghanob Agenct &c. Co. 

BXPARTB KoiZMINSKT. 

7th March. 



Companies' StcUibte \^^^ — Notice oj eaUe — Where an 
article of association stated tltat *^all moneys 
payable to the Compcmy shaU he payable at the 
registered office of the Compariy or at such other place 
or ^j/ac6« and to such person or persons as the 
directors may appoint " c^id a svibseqvsnt article 
stated tJkot " the directors may from tim>e to time 
make such calls on tlhe members as they shall think 

Jit and each member shall be liable 

to pay the ainmint of Hie calls so made to the persons 
and cU the times and places apppoir^d by the 
directors which said persons times anid places shall 
he specified ^ the notices of such calls respectively" 
held — tliot wJkcre the eaU ^txts made payable at the 
registered ofice of the Com/pany it wa% urmecesscrry 
to state in the notice the person to whom it was to he 
paid. 

This was an appeal from an order of Williams^ J,^ 
dismissing a summons by one Kozminsky asking to 
lie reinstated on the register of members of the 
Company as the holder of 200 shares which he alleged 
were illegally forfeited for non-payment of a call. 
The notice of the said call was as follows i *' 11th 
October 1888, Melbourne Stock Exchange Agency 
and Banking Corporation Limited. Kotioe is hereby 
given that a call of 2s 6d per share has been made 
payable on the 5th day of November 1888 at the 
registered office of the Company 44 Collins Street 
West Melbourne. J. B. Joske Manager." The 
a^licant did not pay the call and his shares were 
duly forfeited. Clause 14 of the Articles of ALSSOcia- 
tion of the Company was as follows : — " All moneys 
payable by any member of the Company shall be 
payable at the registered office of the Company or at 
such other place or places and to such person or 
persons as the directors may appoint." Clause 15 
was as follows:—*' The directors may from time to 
time make such calls upon the members in respect of 
moneys unpaid on their shares as they may think iit 
provided that no such call shall exceed the sum of 2s. 
6d. per shareand that nocallshall be made if an intervalof 



three months has not elapsed since the date of making 
any previous call and each member shall be liable to 
pay the amount of calls so made to the persons and 
at the times and places appointed by the directors 
which said persons times and places shall be specified 
in the notices of such calls respectively." The 
applicant in support of his summons contended that 
as the notice did not state the person to whom the 
call was payable it was irregular and the subsequent 
f<Mrfeiture illegal. His Honor held the notice sufficient 
and dismissed the summons and from this order the 
applicant appealed. 

Isaacs for the appellant The notice is irregular : 
it is imperative that it should state the person to 
whom the call is payable. He cited Sheffield A 
Manchester Baihoay Co, v. Woodcock, 7 M. and W. 
574 / Great North of England Railuxjty Co. v, 
Biddulph 7 M and W. 243 / and Newry A Enniskillan 
Railway Co, v. Edmund^ 2 Ex. 118. 

Madden and Topp for respondents were not called 
on. 

Per Curiam, We are of opinion that the learned 
judge from whom the appeal was brought was right 
and that the articles of association make payment of 
moneys payable by members of the Company at the 
registered office of the Company to any person 
allowed to be there to receive payment on behalf of 
the Company a valid payment. Clause 15 is some- 
what obscure where it refers to the persons and the 
times and places appointed by the directors which 
said persons times and places shall be specified in the 
notices of such calls repectively. But we think that 
that refers only to other places than the registered 
office where such other place is appointed as that for 
the payment of calls. The append will be dismissed 
with costfi. 

Appeal dismissed with costs. 

Solicitor for appellant, Ellison ; for respondent, 



(Before Higinbotham, C.J., Holroyd and Hood, J.J.) 



Weeding v. Weeding and Rose. 



— 7th March 

Marriage and MatHmonial Catises Statute 1864 (Ao. 
268) sec. 70 — A prior decree a</ainsi tlie petitioner in 
a suit betu}een the same parties dismissing his petition 
for divorce on the grounds tliat the petitio7ier had been 
guilty of adultery and cruelty cannot be pleaded as 
an absolute bar to afresh petition for divorce for sub- 
sequent alleged acts oj adultery between the respon- 
dent and corespondent . 

In August 1886 the petitioner presented a petition 
to the court praying for a divorce on the grounds that 
his wife the respondent had been guilty of adultery 
with the co-respondent. The respondent in her answer 
charged the petitioner with adultery and cruelty and 
the jury on an issue directed thereon having found the 
petitioner guilty of adultery and cruelty the court in 
June 1887 dismissed the ^petition. In 1889 the 
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petitioner presented a fresh petition to the court and 
alleged Hiiiongst other things two acts of adultery sub 
sequent to ttie previous proceedings and the co-respon- 
dent in his answer sotting out the prior proceedings 
pleaded that tlie previous decree of the court was still 
in full force and effect and that the petition should be 
at once dismissed without further enquiry To this 
the petitioner objected that the answer was no bar to 
the petition and disclosed no reason why the petition 
should lie dismissed and further replied that if he were 
guilty of the acts of cruelty and adultery alleged they 
were condoned by the respondent. His Honor Mr. 
Justice a' Beckett referred to the Full Court the deter- 
mioation of the points of law raised in the answer and 
reply and also a summons by the co-respondent for 
particulars of the alleged condonation of the 
petitionei'^s cruelty and adultery and a summons by 
the petitioner to settle the issues and have the case 
tried by a jury. 

Kelly (with him Bindon) for the petitioner having 
stated the facts was stopped by the Court — 

Toj^p (with him O^hara Trao£/)for the co-respondent. 
The discretionary bar contained in sec. 70 of Act 268 
becomes absolute on decree being pronounced. The 
Court has found the petitioner was not a person 
entitled to relief. The subsequent alleged misconduct 
of his wife did not make his moral character any 
i)etter. In any case he should show some meritorious 
subsequent conduct to entitle him to relief. He cited 
Weeding v. Weeding 13 V.L,R. 215 and the cases there 
referred to. 

Per Curiam. We can only deal with the point of 
law that has been referred to us. The petitioner said 
that he would contend that the answer of the co-re- 
spondent to his petition was no answer in law. We 
are of opinion that the answer of the co-respondent 
is no answer to the petition which charges a new act 
of adultery, which the petitioner alleged entitled him 
to relief, against his wife and the co-respondent for 
tins alleged act of misconduct. It raises a question 
which has to be determined on the evidence, and by 
the judge or jury who deal with the case. The fact 
that the petitioner has been found guilty of adultery 
on another petition, and that the judgment of the 
Court upon that finding that he was not entitled to 
any relief, is no answer by way of estoppel to another 
petition, v/here the petitioner charges a new adultery 
against his wife and the co-respondent. The co-re- 
spondent's plea is, therefore, no answer to the petition, 
and judgment will be given for the petitioner on the 
plea with costs. The petitioner has taken out a 
summons to settle the issues to be tried before a jury, 
but the case has not arrived at the position where the 
issues can l>e settled, and that summons will be dis- 
missed with costs. The co-respondent has also taken 
out a summons for particulars as to the alleged con- 
donation by the respondent of the petitioner's adultery 
and cruelty, and that summons will be allowed, costs 
to be costs in the cause. 

Solicitor for petitioner KidaUm-, co-respondent 
Gaunsonsjid WcUlace, 



(Before Higinbotham, C.J., Holroyd and Hood J.J. 



Spalding v. Bailey. 



16th March. 

Practice'— Judicature Act 1883, eec, 2b— Order 36 

rule 39 — l^aint of law reserved for Full Court — A 

judge in chamber* has no poioer to reserve for the 

Full Court a point of law arising on the Iieartng of 

a summons. 

Point reserved by a' Beckett J., in chambers. 

The plaintiff applied for final judgment under 
Order 14 rule 1 and on heaiing the summons the 
learned judge made the following order : — ** Upon 
hearing the Solicitor for the plaintiffs and Mr. Leon 
of counsel for the defendant and upon reading the 
affidavit of Henry Burgess and the exhibits therein 
referred to and the affidavit of the defendant and oj 
consent it is oi*dered that the following question of 
law arising in this action be reserved for the opinion 
of the Fall Court, viz : — ** Whether upon the facts 
stated in the said affidavits th^ plaintiff is entitled to 
judgment in this action and that the plaintiffs sum- 
mons for judgment be adjourned till after the deter- 
mination of the said question and that in the mean- 
time all further proceedings in this action he stayed 
&c., &c." 

Isaacs for the plaintiff stated the facts and read the 
learned judge's order. [Hood J, How does this 
matter come before the Court 1] It is a point re- 
served under section 25 of the Judicature Act. [ffood 
«/., The only power to reserve any point under that 
section is subject to any rules of court and the only 
rule dealing ^ith the matter is order 36 rule 39 which 
confines the power of reservation to points of law 
arising at the ^*taZ.] Under section 10 sub-section 10 
of the Judicature Act a judge sitting in chambers has 
power to refer any business to the Full Court. 
[Chief Justice. This is a point reserved ; it is differant 
from a reference.] [Holroyd J. The word ** business " 
in sect. 10 sub-sect. 10 means I think the whole 
matter before tfie* judge. 1 do not think a judge 
would have power even to refer to the Full Court part 
of a summons like this.] 

Leon, (with him Cussen) for the defendants referred 
to Lane v. Casey 12 V.L.R. 880. 

Per Curiam. The case must be struck out. 

Solicitors, for plaintiff, Braham and Pirani ; for 
defendant, Gaunson and Wallace. 



SUPREME COURT SITTINGS. 



(Before Webb, J.J 

MaTHIESON AMn OTHERS V. ThB MERCANTILE 

FiNANOB Trustees and Aoenct Coy op 
Australia ltd. and others. 

Feb. 19th, 26tli. 

Transfer of Land Statute No. 301, s.s. 42, 84, 85— 

Mortgage-- Begistration — Notice — Sale. 
Land under the operation of the above status bein^ 
the subject of a mortgage is not a^ " security *' for the 
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sum advanced while the mortgage remains unregis- 
tered ; accordingly be/ote Uie mortgagee can take 
■any step idwards selling the lafid, the mxfrtgage imist 
be registered; e.g., a notice under sec, 84 to be valid 
tnust be served after the registration of the Dwrtgage. 
Action by Archibald Mathieson and George Martley 
Davis (trading as Mathieson and Davis) and .John 
J^fappe^ against The Mercantile Finance Trustees and 
Agency Co. of Australia Ltd. and C. J. Ham and 'J\ 
J. Ham (trading as C. J. & T. Ham). 

The facts are as follows: — One Patterson being the 
registered proprietor of certain land in fee simple under 
Transfer of Land Statute, on the 27th Januery 1886 
executed a mortgage (under the provisions of the said 
statute and in the prescribed form) of the said land to 
the Federal Bank of Australia Limited. On the 4th and 
:9th July the Federal Bank of Australia served notices 
elated respectively the 4th and 9th July 1887 on Patter- 
son in accordance with the provisions of section 84 of 
the said statute. On the 23rd July 1888 the Federal 
Bank of Australia transferred their mortgage to the 
Mercantile Finance Trustees and Agency Co. Limited 
-who upon the same day caused the mortgage to be re- 
:gistered. On the 13th September 1888 the Uist-meu- 
tioned company sold to the plaintiffs (under the power 
of sale enabling them in that behalf) the said land ; 
it was verbally arranged at the same time that the de- 
fendants C. J. and T. Ham who were acting on behalf 
of the defendant company should not part with deposit 
or promissory notes till the title had been accepted by 
the plaintiffs. After the last-mentioned sale the plain- 
tiffs discovered that the notice given to the mortgagor 
under section 84 of the statute had been given prior 
to the registration of the mortgage ; they, in conse- 
-(juence, refused to accept title, and as the defendants C. 
-J. and T. Ham had handed over the deposit and pro- 
missory notes to the defendant company it was thought 
advisable to join them as defendants. The plaintiffs 
claimed (1) Repayment of all moneys paid and return 
of the promissory notes unpaid and indemnity against 
payment of all promissory notes yet unpaid but nego- 
tiated by the defendant compnny ; (2) if necessary, a 
declaration that at the date of the said contract of 
13th Sept«:mber 1888 the defendant company had no 
right to sell the said land &c. ; (3) alternatively with 
(1), Damages being the amount which the plaintiffs 
have paid and are liable to pay under the said contract. 
lliggins (with him Isaacs) appeared for theplaintifls. 
Topp (with him Mitcliell) appeared for the defend- 
ants. 

[The arguments sufficiently appear in the judgment.] 

Cur adv mdt. 
His Honor said : — The only point arising for 
decision in this case is whether a mortgagee under a 
mortgage of land under the Transfer of fjand Statute, 
the mortgage not being registered under the act; can 
proceed before registration so far to execute the 
power of sale under the act as to serve upon the 
mortgagor a notice under section 84 to pay the money, | 
-and whether if subsequently the mortgage be regis- I 
tered under the act a valid sale under section 85 can [ 
be made and based upon the pririr notice to pay 



Looking at the various sections of the act, I am of 
opinion that before any step towards a sale can be 
taken the mortgage must be registered. The various 
sections follow in sequence, and hang one upon 
another. Section 42 provides that no instrument 
until registered in manner therein provided shall be 
effectual to render any land under the operation of the 
act liable to any mortgage, but upon such registration 
the land shall become liable. Section 84 provides 
that a mortgage under the act shall, when legistered, 
have effect, sa a security. Theref'^re, until registered, 
It is not a security, and the money is not ^' secured " 
on the land. The section then proceeds, ** In case 
default be made in payment of the principal sum 
'secured,' and such default be continued, tJcc, the 
mortgagee may serve on the mortgagor a notice in 
writing to pay," &c. But no default can be made in 
payment of the sum ** secured " until it is secured, and 
it IS not secured until registration of the mortgage. 
Then section 85 provides that if such default in pay- 
ment of the "sum secured" continue for the pre- 
scribed time after the service of such notice the 
.mortgagee may sell. Therefore the power of sale only 
arises on default in payment after service of a notice 
under the act, which notice can only be effectually 
served after registration of the mortgag**, and no 
registration of it after service of the notice but 
before sale will validate the antecedent notice, 
or render a subsequent sale good. Here, after 
the sale in question a fresh notice was served, and 
it is argued that such notice being valid under 
the act rendered the prior sale eff<*ctual. But such 
notice only raised the power of sale, and enabled it to 
be validly exercised. It could n^^t ex post facto vali- 
date a sale previously invalid. It has been argu(Ki for 
the defendants that this mortgage, although not au- 
thonsing a sale under the act, was good outside the 
act as betwaen the parties to it, and as between them 
authorised a sale. Such a principle has been held 
to apply to unregistered bills of sale as in IHtlyman v. 
Collins {i V.L.R., L. 478), and if this were an action 
upon the covenant in the mortgage, I might be pressed 
with the argument. But here the mortgagor's 
vendors, can only make title under the act, and unless 
the provisions of the act are complied with can give 
no title whatever to the purchasers. Section 87, which 
is the only section under which title can be made, pro- 
vides that upon the registration of any transfer signed 
by a mortgagee, *' for the purpose of such sale as afore- 
said," the estate and interest of the mortgagor shall 
pass to and vest in the purchaser freed and discharged 
from all liability on account of such mortgage. But 
*' such sale as aforesaid" is a sale after a valid notice 
under section 84, and here there was no such valid 
notice. The defendant company is therefore unable 
to give a good title, and the plaintiffs are entitled to a 
return of the money paid by them both as deposit and 
in payment of such of the bills as have fallen due, and 
a return of the bill unpaid, or an indemnity if such 
bill is in the hands of an innocent holder for value. 
It has been admitted at tJie bar that the defendants 
Ham improperly parted with the deposit and bills. 
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And that the plaintiffs, if entitled to relief as^ainst the 
defendant company, are also entitled to the same relief 
against them. Judgment for the plaintiffs for 
£3,553 lOs. and costs. Order the defendants within 
seven days to deliver up to the plaintiffs for cancella- 
tion the promissory notes still current and unpaid, or 
otherwise to indemnify the plaintiffs against the 
payment thereof, such indemnity, if the parties differ, 
to be settled in Chambers. 

Judgment for plaintiffs. 

Solicitors for plaintiffs Madden and Butler; for 
defendants Fink Be$t and P. D. Phillips. 



SITTINGS IN BANCO. 



(Before Higinb»tham, C.J., Holroyd and Hood, J.J.) 



In re Nolan. 



17th March. 

Licensiiyj Act^ 1885 {No. 857) sec, 70 — Application 
/or ren»nval oj victualler's licence — the Licensing 
Bench is justified in refusing tlie renewal of a 
victualler s licence on its being proved to tlieir 
satisfaction that the applicant is a habitual Sunday 
trader^ whetJisr lie Jias been jirosecuted for that offence 
or not. 

Case stated by the Licensing Court for the opinion 
of the Supreme Court. One Nolan applied to the 
Licensing Court at Coburg for the renewal of his 
victualler's licence. The application was ohjected to 
by the inspector of the district on the grounds that 
the Applicant was an habitual Sunday trader and 
refused by the Bench on the ground that the evidence 
sliowed the applicant was an habitual Sunday trader 
and tliat the applicnnt on being called ns a witness 
on his own behalf did not deny the charge. The 
Bench stated a case for the Supreme Court as to 
whether their decision was right in law. 

Section 70 of *' Tlie Licensing Act " under which 
the application was made is as follows : — ** The 
objections to the granting of an application for a 
licence may be one or more of the following : — That 
the applicant is of bad fame and character, or has 
within six months previously forfeited a licence, or 
that the applicant has been convicted of sellins: 
liquor without a licence, or of selling adulterated 
liquor within three years. . . . The objections 
that n.ay be taken to the renewal of any of such 
licences may be one of the following : — That the 
applicant is of bad fame and character or of drunken 
habits, or, if the application be for a victualler's 
licence, that the premises in question are not main- 
tained at the recjuired standard, and also in any case 
any other objection (whether or not of the same kind 
M any of the preceding objections) which appears to 
the licensing court to he sufficient.*' 

Sir Bryan O'Lotjhlen fwith him C. A. Smyth and 
OoldsmithJ for the applicant. The Bench in exercis- 
ing its discretion in refusing to renew a license must 
exercise it legally and under the Act. In this case 



they have not done so. The Act is penal and should^ 
be construed strictly. There was no evidence- 
before the Court of the appellant being guilty 
of Sunday trading : that offence is specially 
provided for by the Act and the only way 
to prove it is to produce a conviction, in this case it. 
does not appear that the applicant has ever been 
prosecuted for such an offence. [Hood, J. — The jus- 
tices do not exceed their jurisdiction in themselves- 
enquiring into the applicant's fitness. Eeg, v. Alley ^ 
9 V.L.R. L. 19.1 The bench has at the hearing tried 
the applicant tor a multiplicity of offences which 
should have previously been tried separately and thus- 
they clearly exceed their jurisdiction. The word 
' sufficient ' ^reasons means such as those in the pre> 
ceding part of the section. 

Agg for the Licensing Inspector was not called on. 

Iliginbotham, C. J.: — The question which we have to 
decide is whether the determination of the majority of 
the judges in theLicensing Court, in refusing the renewal 
of the applicant's licence, was erroneous in point of 
law. TTie question turning on the 70th section of 
the Licensing Act 1885, No. 857, in the argument of 
the meaning of this section, we think the learned 
counsel who has argued it has taken a fundamental jy^ 
erroneous view of the character and operation of this 
section. In connection with cases like the present — 
applications for renewals of a licence — it appears to 
have been assumed that in the case of an objection 
similar in character to a charge of an offence under 
the act that an inquiry by the justices who had to- 
deal with the application for renewal is similar to- 
that which is entertained by justices who deal witb 
an offensive charge — that seems to be an entirely 
erroneous view of the end, object^ and effect of this- 
section. The section deals with objections which may- 
be urged either to the original application for a licence- 
or to an application for an annual renewal of a licence. 
It provides that petitioners may take certain objec- 
tions in both cases. The character of these objections- 
was generally determined by the nature of the licences- 
In the case of a victualler's licence under this act,, 
it has been more than once observed from this Bench^ 
and I do not think that it has been remembered, that 
a victualler's licence is a licence of a person in respect of a 
place — a licence to a person in respect to his supposed 
or his real fitness to carry on a business highly ad- 
vantageous to liim and privileged by the law, and aka 
a licence in respect of the place where' he intends to 
carry on that business, and in respect of which ther 
law demands a certain amount of accommodation for 
the convenience and reception of the public who visit 
it. The objections that may be taken to the granting 
or renewal of a victualler's licence appear to be ob- 
jections founded either upon the supposed or allied 
personal unfitness of the applicant to carry on the 
business or to the defective accommodation in the place- 
in which he carries on his business. Where that 
question comes before the Bench, they do not deal with 
the alleged objection as to whether it be an objection 
which might constitute a charge of an offence under 
the act, or as an objection of a totally different charac- 
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ter not regarded as an offence under the act. They 
have to deal with it^'not as an offence, but in refer- 
ence to its application to the person who asks the 
favour from the law of being allowed to continue to 
carry on a privileged business. If a man has a bad 
reputation and character, that of course is a sufficient 
reason why he should not be allowed to go on in this 
business, as also if he is of drunken habits, if he has 
within six months forfeited his licence for misconduct 
and if he has been guilty of selling liquor without a 
licence, or selling adulterated liquor within a period of 
three years. Then the section goes on to say — *' And 
also in any case (tiiat is, either in case of an applica- 
tion for a licence or for the renewal of a licence) 
the Bench may entertain any other objection, (whe- 
ther or not of the same kind as any of the 
preceding objections) which appears to the Licensing 
Court to be sufficient." I entirely accede to the argu- 
ment urged, that the sufficiency of any objection not 
expressly specified in the section must be sufficient 
within the reasonable judgment of reasonable men, and 
that an objection not going to show that the applicant 
or those who might be connected with him in carrying 
on the business of the place where he is carrying it on 
are in any respect unfit for carrying on that business, 
would be an objection which the justices would not be 
justified in entertaining or regarding as sufficient. 
But any objection that goes to show that the applicant 
has been fli person unfit to carry on the business, or 
that his conduct of the business has been improper and 
likely to be injurious to public morals and public 
decency, and that therefore he will probably be unfit 
to carry on die business in future, would be perfectly 
valid, not as a charge for which a penalty has to be 
inflicted, but as an objection on which a renewal may 
be refused. Then, of course, there must be evidence 
of an objection of that character to justify the Court 
in withholding the licence. In this case the objection 
taken has been that the applicant has been habitually 
violating the law in respect to Sunday trading. That 
that is an objection which goes to the root of a man's 
personal fitness to carry on this business, I think can- 
not be questioned for a moment in a court of law, 
which recognises the application of this law, and 
the obligations resting upon persons enjoying the 
privileges of the law. The evidence in support 
of the objection is also abundantly sufficient to 
justify the conclusion at which the majority of the 
Bench arrived. It was proved by numbers of persons 
that on freguent occasions during the currency of the 
previous licence persons were seen on Sundays crowd- 
ing about this house, persons were seen admitted into 
the house, going in sober, and were seen coming out 
drunk. The applicant, who was called as a witness to 
give evidence on this objection, did not venture to 
deny the truth of these statements. He practically 
admitted them to be true. We think, therefore, that 
the objection on which the Licensing Bench have 
refused this application was one which they 
were justified in entertaining, and that it was a suffi- 
cient objection on which to base their decision, and 
that it was supported by sufficient evidence to justify 



their conclusion in point of law. We affirm the 
determination in respect of which the case is stated, 
and we order the applicant to pay the costs. 

HoLROVD, J. — I agree with the judgment of the 
Court that the decision of the Licensing Court is 
correct. I do not wish, however, to be understood as 
assenting to, or dissenting from, the proposition that 
on an application for the granting of alicence in the first 
instance the Licensing Court could entertain other objec- 
tions than those which werespecifically mentioned in the 
section. I would rather not give any opinion on that point. 
The grammatical construction of the section is against 
the notion that the Licensing Court had power 
on an application for the grant of a licence to go 
beyond the objections stated in the first part of the 
section. I can imagine many weighty arguments 
that can be urged in support of the policy of restrict- 
ing objections in the first instance to those which the 
Legislature has thought proper to specify. Here, 
however, it is quite clear that any other objection 
which the Licensing Court held to be sufficient other 
than those specifically mentioned by the Legislature 
may be entertained on an application for the renewal 
of a licence. 

Hood, J. — The only question which * we have to 
consider is whether the determination of the Licensing 
Court is erroneous in point of law. That disposes of 
what has been said about the hardship of the case. 
That is a matter entirely fot the Licensing Bench or 
the Legislature. All we have to consider is whether 
the Licensing Bench made a mistake in point of law 
when it decided that, inasmuch as the applicant had 
been guilty of Sunday trading, it would not allow him 
to continue. The Legislature had started to define in 
the section what objection could be taken, and then 
put in a drag net to cover everything. So long as the 
objection taken was one which would reasonably lead 
to the conclusion that the granting of a license may 
cause a violation of the law, the Lacensing Court had 
jurisdiction to deal with it, and may refuse the license. 
This was no doubt a great power to give to the 
Licensing Court ; but it is one which I think they 
ought to have, because they had to consider objections 
which the Legislature could not possibly name, but 
which must from time to time occur. This case seems 
to me an illustration of the wisdom of giving great 
power to deal with such cases. Here is a man who con- 
tinually breaks the law. The police, for some reason, 
whether, because they cannot get informers, or 
whether because they could not get sufficient evidence, 
do not prosecute. And it is contended on his behalf 
that he is to be entitled to go on violating the law till 
he is prosecuted. The answer to that is that this 
section has taken future probabilities into considera- 
tion. The section does not provide for the punish- 
ment of past ofiences, but to prevent offences occurring 
in the future. I may say that I also make the same 
reservation as Mr. Justice Holroyd has done as to 
whether this applies to an application for a first 
licence. It is unnecessary,' however, to decide that in 
dealing with this case. I concur with the judgment 
of the Court, " Qj 
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The question^ token atiswered, w^ that the objection 
tliai applicant was an Itabitual Sunday trader teas one 
which could be entei*lain£d on tlie application foi* the 
renetoal of a license, oind that there was evidence to 
support the objection. 

Solicitors for applicant — Gaunaon and Wallace, 
Solicitor for Inspector — Crown Solicitor, 



IN CHAMBERS. 



(Before Hodges, J.) 



Row V. Smith. 

21st, 24th March. 

Common Ixiw Procedure Statute 1865 (No. 247) ss. 

332, 333. Applications under sections 3S3 of Act 

No, 247 should not be made ex parte, and shmUd be 

made to the Court atid not to a Judge in Cliamb&rs. 

Application on behalf of the defendant, who had 
been arrested under a Ca Be and who had deposited 
the sum indorsed on the writ of capiat together with 
£10 for costs and who had subsequently perfected 
special bail, to have the money so deposited and paid 
into Court by the sheriff paid out of Court to him. 

Afr. BryarU, — I move ex parte that this sum of 
money be paid out to the defendant. The only case 
I can find on the subject is Bell v. St^iwart 1 AJR 92, 
but it does not show whether the application was 
made on notice or not. 

His Honor. — It seems to me that that case prac- 
tically decides that the application should be madi) to 
the Court and not in Chambers. I will look into the 
matter. 

His Honor on a subsequent day said. — This was 
an application made by the defendant to me ex parte 
for an order that a certain sum of money which he had 
deposited with the sheriff on his arrest under a Ca 
Re should be paid to him out of Court he having 
perfected special bail. The application is made 
under sec. 333 of " Hm Common Law Procedure 
Statute 1865," the latter portion of which provides 
that " all subsequent proceedings as to putting in 
and perfecting special bail or of making deposit and 
payment of money into Court instead of putting in 
and perfecting special bail shall be according to the 
practice for the time being of the said superior Courts 
or as near thereto as the circumstances of the case 
will admit. This section is nearly a transcript of the 
English section 1 <& 2 Vict. c. 110 sec. 4, which 
leaves the procedure to be taken in the same way as 
it was done before the passing of the Act. That 
practice was determined by 43 Geo. III., c 46 sec. 2, 
which provided that applications of this nature 
should be made by way of motion to the Court, and 
therefore could not be made to a Judge in Chambers. 
The practice as stated in Chitty's Archbold 12th Ed. 
p.p. 803, 804, and from the authorities there cited it 
appears that the application is not made ex parte. So 
that I dismiss the summons on both grounds. I am 



not determining as to whether the application should 
be made by motion or by way of order nisi. 
Solicitors for defendant, Westley <t Demahui. 



Before Webb, J. 



HicKLiNn v. Kelly. Daly (Garnishee). 

15th April. 

Rules of Supreme Court 1884, order XLV. r. 1. Gar- 
nishee proceedings. — Affidavit, — TJie affidavit filed 
in support of an application for a garnishee order 
NISI must be sworn by either the judgment credito] 
or his solicitor. 
Garnishee order nisi, 
Mr, Coldham for the judgment creditor. 
Mr, Eagles&n for the garnishee. The affidavit on 
which the order nisi was granted was made by the 
judgment debtor and not by the judgment creditor or 
his solicitor as required by order XLV. r. 1. The 
order is therefore heA. 

Mr. Coldham. — The order nisi was obtained on 
insufficient materials, but the garnishee has appeared 
on its return and has filed an affidavit in the 
matter. The garnishee should have applied to set the 
order nisi agide or else should not have appeared in 
answer to it. The order nisi is merely intended to 
bring the garnishee before the court ; he is here now, 
and I submit the matter should proceed. 

His Honor. — I think it is the proper practice for 
the garnishee to attend on return of the order nisi 
and take any objection he cjin. Order XLV. r. 1. is 
explicit, and piovides that the affidavit filed in 
support of the application for the order nisi shall lie 
sworn, either by the judgment creditor or his solicitor. 
As the affidavit in this case has been sworn by the 
judgment debtor, I must discharge the order nisi with 
£3 38. costs. I certify for counsel. 

Solicitor for judgment creditor, F, J, S, Stephen ; 
for garnishee, A, D. J, Daly, 



SITTINGS IN BANCO. 



(Before Higinbothsm, C. J., Holroyd and Hood, J. J.) 



In Re Wiomork. 

13th March. 

Habeas Corpus — Custody oj child. Where a" child had 
bee^i left by its mother in the care of another for a 
month and the mother afterwards disappeared , unthout 
claiming it (custodian wIm meantime supported the 
child) having some years after placed it <U school and 
paid for its maintenance uxu held entitled, to have 
the child restored to her custody by the school au- 
tliorities — Semble in such a case the wishes of a child 
of 12 will not be consulted — TJie ages q/* 16 for 
girls and 14 for boys in criminal proceedings is a 
fair test of the age when a child (cctn^arm^ideas on 
such matters. Digitized by VjOO^ 
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This was a reference to the Full Court by 
Hood, J., in Chambers, in relation to the custody of 
a coloured child, one Frances Wigmore. Mary Jane 
Wigmore claimed to be the guardian of the child, and 
had made affidavits to the effect that prior to the year 
1881, she and her husband lived in England : that 
the child had been left with Mrs. Wigmore h^ the 
mother in the beginning of the year 1881 to be taken 
care of for a month : the mother of the child sub- 
sequently wrote asking if Mrs. Wigmore still had the 
child. A reply to this letter was sent, but wm 
returned through the dead letter office. 

Mrs. Wigmore and her husband came to Victoria 
in 1882 bringing tlie child with them. 

In 1887 the child was placed, for the purpose of 
schooling, with a Miss Sutherland, who, Mrs Wig- 
more afterwards loaiTied, was the Secretary of the 
Scots' Church Neglected Children's Aid Society, 
she now desired to have the. child returned to her to 
be brought up at the Roman Catholic Orphanage at 
Carlton. 

A writ of lioheas corpus was granted on these 
affidavits, and the child brought before the Court 

Efforts at an arrangement having failed, the case 
was referred to the Full Court by Mr. Justice Hood. 

Mr Bryant applied, on these facts, that the child 
should be given up to the care of Mrs. Wigmore. 

Mr. Johnston (to oppose). The writ of habeas 
corpus should not have been granted in this case. 
Mrs. Wigmore has not proved that she had a legal 
right to the custody of the child. Owing to the 
manner in which she, according to her statement, 
acquired the custody of the child, she is not entitled 
to a writ of Juxheas corpus. She is not in the position 
of a mother or testamentary guardian, and has no 
better title to the custody of the child than the 
Society which has the present charge of her. Ao> 
cording to the facts the child was really derelict 
having heen abandoned by the mother. 

It is submitted further that the wishes of the child 
should be consulted. There is no absolute rule as to 
the age at which a child is presumed to be capable of 
consenting with whom she will reside. In *this case 
the child is greatly opposed to being removed from her 
present position. This desire to remain where she is, 
is based upon a deep aversion to her previous 
custodian. 

HioiNBOTHAH, C.J. (after stating the facts). The 
circumstances of the cc^e are somewhat remarkable. 
In spite of reverses Mrs. Wigmore appeared to have 
given care and attention, and to have been willing to 
expend her small means in maintaining and taking care 
of the child. Subsequently she was employed to go to 
service, and hearing of the benevolent society, the Scots 
Church Neglected Children's Aid Society, with which 
Mr. Marshall and Miss Sutherland were connected, she 
made application through Mr. Hill. The society 
received the child not as the guardians of a waif or 
derelict child, but as the agents of the person who 
for seven years had taken the place of the child's 
mother, and upon a promise by Mrs. Wigmore that 
she would pay for the board of the child. It is 



now contended that Mrs. Wigmore was a person who 
had no authority to demand the custody of the chUd. 
We ei'tirely dissent from that view on the admitted 
facts of the case. Mr. Marshall and Miss Sutherland 
accepted the child as the paid agents of Mrs. 
W iginore, and they could not be allowed to say that 
that lady was not in a position to claim the restora- 
tion of the child at any time she thought proper. An 
application has been made that the child should be 
examined as to her wishes. It was alleged that tlie 
child, on hearing of the wishes of Mrs. Wigmore, ex- 
pi*essed great dissatisfaction, cried bitterly, and made 
certain statements about Mrs. Wigmore. It is 
greatly to be regretted that inquiries beyond the child 
were not made before those statements of the child 
were put on record They were denied by Mrs. 
Wigmore, and the conduct of Mrs. Wigmore in regard 
to the child — which was the only conduct indicating 
character which the Court has before it — was such as 
to make those statements wholly improbable. It is 
hardly to be believed that a person who was keeping 
the child of another when she was under no obliga- 
tion to expend her scanty means on her, should at 
that time be treating the child and misconducting 
herself in the way in which the child appeared to 
have stated. Those statements were denied by Mrs. 
Wigmore, and the Court was disposed to place entire 
faith in Mrs. Wigmore's denial. The Court doea not 
desire to examine the child, and is of opinion that 
even if the affidavits disclosed grounds on which it 
might be desirable to examine her, an examination 
could not take place on this application of Mrs. 
Wigmore. The established rule of English ])nictice 
is that the child's wishes were not to be consulted, 
nor was thecliild to be examined by the Court until 
he or she had attained the years of discretion — such 
discretion as might enable her to form ideas 
as to her mode of living. That age has been 
fixed in analogous criminal proceedings at 16 years 
forgirlsand 14 years for males. This child is very much 
younger — about 12. I shall not refer to the question 
of religion. It is unnecessary to do so. It is now 
proposed that the child should be put in the care of 
the Roman Catholic Orphanage at Carlton, and the 
clergyman connected with the institution has cer- 
tifier^ that the child will be received. That is a 
further guarantee that Mrs. Wigmore has not dis- 
qualified herself to judge as to whom and where this 
child — she herself being unable to take care of her — 
should be placed. We understand, of course, that 
the undertaking of the Rev. E. Kelly will be carried 
into effect, and that Mrs. Wigmore will transfer the 
child to the care of the Roman Catholic Orphanage 
of St. George's. Tlie writ of Jiabsas corpus will be 
confirmed, and the child must be given up to Mrs. 
Wigmore. 

Hood, J. I am still of opinion that the alteration 
in the religion of the child would not be a benefit, 
but I consider that we have nothing to do with that. 
In my opinion the applicant was the legal custodian 
of the child, and the persons who had had charge of 
her were merely agents. It wouH be a terrible 
Digitized by V^:iOOQ 
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doctrine of law if people in the position of those 
agents, having got the child, were entitled to say to 
the person from whom they got her, " Now you have 
no title to her." 

The child was handed over to Mre. Wigmore, who 
took her away. 

Order for habeas absolute. 

Solicitors for applicant, Madden and Butler, 

Solicitors for respondent, McKean and Leotiard, 



(Before Higinbotham, C.J., Holroydand Hodges, J.J.) 



Reg. v. Kilkenny. 



13th March 

Licensing Act 1885 (iVb. 857) s. 98 and 99— Com- 
petence of the defendaiU amd his toife to give evidence. 
TJie words in Section 99 " in all cases under {his 
Act the defendant cmd his wife shall be competent to 
give evidence " are confined tc offences under section 
99 and the preceding section 98. 
Point reserved by Hodges, J. for the opinion of the 
Full Court. 

A man named Thomas Kilkenny was summoned 
under section 125 of the Licensing Act No. 857, to 
show cause why an order should not he obtained 
against him forfeiting certain liquor and vessels in 
his house, on the ground that such liquor and vessels 
were in his hoase for the purpose of being illegally 
sold or disposed of. At the trial before the Justices 
he was called as a witness on his own behalf, and he 
stated that he had never sold liquor at his store at 
Nooralim. This statement it was said was false, and 
he was prosecuted for perjury. He was tried for the 
alleged perjury before Mr Justice Hodges at the Assize 
Court at Echuca, and was convicted. It was con- 
tended on his behalf that he could not legally be called 
as a witness on the hearing of proceedings against 
him under section 125, and therefore could not be 
charged with the crime cf perjury. The question was 
reserved for the Supreme Court whether the defend- 
ant could under the circumstances be convicted of 
perjury. 

PennefcUJ^r for the prisoner. The prisoner was 
charged under section 125 of the Licensing Act, and 
under that section gave the evidence on which he is 
now charged with perjury. He was incompetent as 
a witness, and therefore the charge of perjury fails. 
The only section making the defendant a competent 
witness is section 99, and the words " in all cases " in 
that section must be confined to the offences dealt 
with in that section (He was stopped by the Court). 

C, A. Smyth for the Crown— The words "in all 
cases " in section 99 are general and must be construed 
in reference to all offences under the Licensing Act. 
Though it is strange that words making such a sweep 
ing change in the law should not be inserted in a 
separate section, still they are wide enough to embrace 
the entire Act. The Court will construe them 
accordingly. On the general principle of interpretation 
he cited Reg. v. Smith, 12 Q.B.D. 481.; per Coleiidge, 



O.J. at page 483 ; Nutt v. Tapjnn 8 Q.B.D. 252 ; per 
Jessely M.R., and Gray v, Pearson, 6 H.L.C. 106. 

Higinbotham, C.J. — Every order of a Justice or 
Justices made under section 125 of the Licensing 
Statute is to be deemed a summary conviction, 
imposing a fine, penalty, or forfeiture exceeding the 
suiif or value of £5, 'ivithin the meaning of any pro- 
vision in any actrelating to proceedings before Justices 
by which an appeal is given to a Court of General 
Sessions of the peace from summary convic- 
tions of Justices and an appeal shall be 
from such order to a Court of General 
Sessions of the peace. The proceedings under this 
section are to be commenced by information on oath 
before a Justice, and the order made upon it deemed 
to be a summary conviction for the purposes of appeal. 
By section 45 of the Evidence Statute, on the trial of 
a person liable to summary conviction, the accujsed 
is not competent or compellable to give evidence for 
or against himself. In this case the person acused 
was presented for perjury in having in the course of 
proceedings under the 125th section given false evi- 
dence after having been sworn on his own behalf and 
was found guilty by the jury of having given false 
evidence. It was contended on the trial of the charge 
of perjury that the prisoner was not competent or 
compellable to give evidence on the charge against 
him, and therefore he could not be guilty of perjary for 
the false evidence given by him on that proceeding. 
In answer to that it was contended that he was a 
competent witness under section 99 cf the same Act 
No. 857. That section with section 98 relates to 
what was known as the Sunday trading clauses. It was 
provided by section 99 that " in all cases " under this 
Act the defendant and his wife shall be competent to 
give evidence. It was contended for the Crown that 
the words in that section 99 *' under this Act" 
included all cases where an offence was charged under 
the Licensing Statute. It was contended on the other 
side that the words " under this Act " were confined 
to offences under section 99, and the preceding section 
98. We think the latter contention is right. Tliese 
two sections provide for chaises of a very peculiar 
description. The law requires that a licensed house 
shall be kept closed on Sunday. An offence charged 
under section 99 is one punishable for secretly selling 
liquor in a house which, according to the law, ought 
to be closed on Sunday to persons not authorised to 
ask for or to receive liquor. In dealing with a charge 
of this kind, which is difficult of proof and difficult of 
refutation, it appears to us that there was a special 
reason why the persons most competent to speak to 
the charge should give evidence upon it. For if the 
Justices were satisfied that the person charged with 
the offence of selling liquor on Sunday truly belie\^ 
that the purchaser was a honafide traveller, boarder, 
or lodger, and further, that the defendant took all 
reasonable precautions to ascertain whether or not 
the purchaser was ouch traveller, boarder, or lodger, 
they should dismiss the case as against the defendant. 
And the section goes on to say, " And in all cases 
under this Act the defendant and his wife shall be 
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ootupetent to give evidence." The defendant would 
be tlie peraon best qualified to give the evidence 
referred to in the section, and it was a reasonable 
indulgence to give to a person charged with that 
offence that he should give evidence on his own 
behall We are of opinion that the language of 
section 99 as to a defendant and his wife being com- 
petent to give evidence refers only to charges under 
section 98 and 99, relating to Sunday trading To 
constitute the crime of perjury it must be proved that 
in addition to the statements made being false the 
prisoner was lawfully required to give his evidence. 
Here this witness was not lawfully required to give 
evidence on the trial of the charge against him under 
section 125 of the Licensing Act. Consequently he 
could not be convicted of perjury, and the conviction 
mxist be quashed. 

HoDOBS, J. — I am of the same opinion and as T 
reserved the case I wish to add a few words. The 
prisoner was summoned to show cause, under section 
126 of the Licensing Statute, why certain liquor on 
his premises should not be forfeited. He was called 
as a witness on his own behalf j and made a statement 
which the jury on the trial against him for perjury 
found to be wilfully false, and they consequently con- 
victed him of perjury. The question is whether he 
was rightly so convicted. In every case of perjury 
there must be two factors — one, a tribunal or person 
competent to administer the oath ; the second, a 
person competent to take the oath. It was admitted 
here that the tribunal was competent to administer 
the oath. The only question is whether the witness 
was competent to tlike it. It is not disputed that the 
proceedings under section 125 of the Licensing Act 
against the prisoner were criminal proceedings, and 
that heing so he was prima facte not competent under 
English law to take an oath on the trial of these pro- 
ceedings. But it was said that section 99 of the 
Licensing Act enabled the prisoner to give evidence 
on a proceeding against himself under section 125. I 
do not agree with that construction. In my opinion, 
the words " in all cases ** in section 99 refer back to 
the words "the case'* immediately preceding, the 
Legislature intended the words '* all cases " to cover 
only the cases previously referred to in the section. 
The words themselves bear it out, and these are strong 
reasons for that meaning to be given to the section. 
It is provided that the Justices shall dismiss the case 
" if the Court is satisfied that the defendant truly 
believed that the purchaser was a hona-fide traveller, 
boarder, or lodger ; and further, that the defendant 
took all reasonable precautions to ascertain whether 
or not the purchaser was such traveller, boarder, or 
lodger." The Legislature there made one of the tests 
of the offence the individuaFs bonorfidA belief, and 
having made that a test as to whether he was guilty 
or not guilty, it immediately afterwards provided that 
he should be able to testify as to his bona^ide belief, 
It appears clearly from the section that the Legisla- 
ture meant to confine the power to the husband and 
wife to give evidence to cases under that section. I 
can hardly believe that the Legislature meant to make 



such an enormous alteration in the fundkmetital 
principle of the law as to make a husband competent 
or compellable to give evidence against his wife, or a 
wife competent or compellable to give ei^idence 
against her husband in every case under the Ltcens- 
ing Act, without stating their intention dearly. It is 
hardly likely they would have made such an adteraftion 
in a fundamental principle by the inttrtion of a few 
words in the middle of a section. If they had 
intended such a grave and important alteratfonintlie 
law, they would have made it in a separate liedlbn. 

The conviction was quashed, and the prisoner 'iras 
discharged. 

Solicitor for prisoner — Ooiinelly and TatcML 

Solicitor for Crown — Crown Scii&iior. 



(Before Higinbotham C.J., Williams & A'Bctekett J.J.) 



Wbib v. Shbfpard. 



Hot, Ist, 1889. 

Landlord and tenant — lease — option of reneukU, ^'pro- 
vided tJuU A,S, conducts hie business in a resf^table 
and business-like manner , and that I am satisfied 
with him as a tenant,** Meaning of the uxirds ** in a 
respectable and business-like manner J' TntetUion of 
the parties. 

Appeal from judgment of K^rfferd J. 
The facts are sufficiently set out in the judgolent. 
MacDermott (with him Box) for plaintifT tfppt^llant. 
— The evidence is all one way, and there can be no 
doubt that this hotel was not conducted in a Irespect- 
able and business-like manner, nor did the lessee give 
satisfaction as a tenant. 

Card-playing for money and drinking have been 
carried on until early morning. 

There was habitual Sunday trading, and not merely 
occasional breaks of the licensing law. 

The defendant was fined £5 for aHowing gambling 
on his licensed premises. 

The question is — ijas the lessee compUed with tiie 
condition in the lease as to renewal f It is dbbmltted 
on the evidence that defendant has not catried on this 
business in a respectable and bnsinees-like tnaontdr, 
and so far has not given satisfaction as a ttoli;nt# 

He is therefore not entitled to a reheiral of the 
lease. He cited Job v. Bannister 2 K & J 874, and 
Gresham lAfe Assurance Co,, L.R. 8 Ch. 446. 

Topp for the defendant respondent. — Wliat we 
have to enquire into here is not \irhether the detenchnt 
has occasionally permitted Sunday tnufing or ciard- 
playing, nor whether he has so far broken the law as 
to have rendered himsdf liable to a fine for allowing 
gambling to be carried on in his licensed premises, but 
whether he has broken the condition for renewal in 
the lease ? The objection by plaintiff to d^nflaht as 
a tenant is not bona fide, but merely to oust him and 
secure a higher rent. 

If the defendant had permitted drunken or dis- 
orderly persons to assemble upon his premises and had 
served them with liquor, or had aud^M thi^vea or 
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prostitutes to frequent the place, the case might be 
different, but there is no evidence that he did so. 

The question is — what did the parties mean by the 
insertion of those words ? Not necessarily the carrying 
on of the business in a strictly legal manner, without 
infringement of the licensing law, but ratlier carrying 
it on in such a manner that the reputation ol' the 
house should not suffer. 

The question is entirely one of fact, and the judge 
be)ow having found all the facts in favour of the 
defendant, that finding will not be reversed unless tlie 
Court is of opinion that on the facts no reasonable 
person could have arrived at such a conclusion; in 
this case there is ample evidence to sustain his finding 
and therefore the judgment must stand. 

C.A.V. 

HiQiNBOTHAM, G.J., read the following judgment : 
— This is an appeal from the judgment of Mr. Justice 
Kerferd. The action was brought to recover 
possession of the Farmers' Arms Hotel, in the town 
of Euroa, The hotel was let to the defendant by the 
plaintiff for the term of three years, with option of 
renewal, under the following agreement : — " Euroa, 
June 25, 1885. — I, John Weir, hereby agree to give 
Arthur Sheppard a lease of the hotel premises. 
Farmers' Arms Hotel, Kirkland-street, Euroa, for the 
term of three years, with the option of a renewal of 
the lease, at a yearly rental of £130 payable 
quarterly, lease to date from the 1st day of Sep- 
tember 1885. Renewal only to be given provided 
that Arthur Sheppard conducts the business in a 
respectable and business-like manner, and that I am 
satisfied with him as a tenant. — John Weir, Arthur 
Sheppard.'' The defendant in his counter claim 
claimed specific performance of tliis agreement for 
a renewal of the lease, alleging compliance with the 
proviso. The plaintiff alteg^ in his defence to the 
counter claim, that the defendant did not conduct the 
business in a respectable and business-like manner, 
and that he, the plaintiff, was not satisfied with him 
as a tenant. The learned judge found as a fact that 
the house had been conducted in a respectable and 
businesslike manner, and that the dissatisfaction 
of the plaintiff with the defendant as a tenant was 
not a honorfide one; and he acyudged that the plaintiff 
should recover nothing against the defendant in 
respect of his statement of claim, and that the 
defendant was entitled on his counter claim to a 
specific performance of the agreement, and to a re- 
newal of the lease for three years from the first day 
of September 1888. There was evidence abundantly 
sufficient to justify the finding of the judge that the 
dissatisfaction of the plaintiff with the defendant as a 
tenant was not honorjide. The plaintiff appears to 
have desired to get possession of the hotel for his own 
use unless the tenant would consent to pay addi- 
tional rent of lOs a week. The finding that the 
business was conducted in a business-like manner was 
also warranted by the evidence. On the question 
whether the business was conducted in a respectable 
manner evidence was given that the defendant had 
been prosecuted for allowing gambling in his licensed 



premises, and had been fined £5. Repeated violations 
of the law against Sunday trading were proved. One 
witness, William Dunlop, deposed that he had got and 
paid for drink in the hotel morethanonceon Sundays, he 
not being a traveller. Another, George Auld, stated 
that he hiul been there on Sunday and had had a 
drink, and that he might have been there a dozen 
times on Sunday and got and paid for drink, not 
being a traveller. A third witness, James Proud, 
stated that he used to get drink in the house on 
Sunday and that he had been there with company on 
the Sunday, going in by the back door. The 
defendant admitted that it was true that he had sold 
drink on Sunday to those witnesses, and he declined 
to answer if he had sold it to other people^ or whether 
he had had dice thrown for drinks or not. He swore 
that he could not say if he sold drink every second or 
third Sunday. This evidence points, not to a single 
or an occasional breach of the provisions of the 
statute with regard to Sunday trading, but to a 
wilful habitual disregard of the law by the defendant 
in the conduct of his business. Then was this 
business, so conducted, conducted by the defend- 
ant in a respectable manner ? The learned judge, our 
lamented colleague, informed us that he interpreted 
the word " respectable" in this proviso as equivalent 
to ^ reputable" and there was nothing in the evidence 
to show that the reputation of the hotel had suffered 
through the conviction of the landlord for allowing 
gambling on the premises, or through the repeated 
violation of the law committed by him, or through 
any disorderly conduct of the business producing 
scandal Gmd alienating custom. If I could agree in 
this interpretation of the word " respectable," I should 
not dissent from the conclusion that the business of 
this house was conducted in a respectable manner. 
The house might continue ,to enjoy a good repute if 
the wilful misconduct of the licensee ^ould not be 
generally known, or if, though known, it should not 
be condemned by the usual customers of the house, 
some of whom were themselves violators of the law. 
But this is not the primary or even the proper meaning 
of the word. *' Respectable " as applied either to a 
person or to conduct, means *' meriting respect," pos- 
sessing the qualities which deserve or command re- 
spect." A good reputation is only primd facie evi- 
dence of the possession of qualities that deserve res- 
pect. It may exist in the absence of every such quality 
owing either to public ignorance or to a depraved state 
of public opinion. It is an abuse of the term, in my 
opinion, to apply it to the conduct of a business which 
deserves the disapproval of everyone who respects the 
law, and which only enjoys a good reputation because 
its real character has not been found out, or with per- 
sons who, as violators of the law, are themselves un- 
worthy of respect. It has been argued that the parties 
to this contract probably intended to use the word in 
this improper sense. I hardly think so. It is not 
likely that the proprietor of a licensed house would 
employ a term usual in a contract of this kind, and 
necessary for the preservation of the license, in a 
sense that would allow the licensee, without breach of 
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the contract, to act in a way that might, and would, 
if the police did their duty, lead to a forfeiture of the 
liceuce. But if the parties had such au intention 
they have not plainly, or at all, expressed that intention 
in the contract, and in the absence of a clear expres- 
sion of an improbable intention, this word ought, I 
think, to be construed accoi*ding to its primary and 
plain meaning. '* In all contracts where the mean- 
ing of language is to be determined by the Court, the 
governing principle must be to ascertain the intention 
of the parties from the words they have used." Per 
Cur., in AfConnel v. Murphy, L. R, 5 P. C. p. 218. 
And '* words are to be construed according to their 
strict and primary acceptation unless from the con- 
text of the instrument they appear to be used in a 
different sense or unless in their strict sense 
they are incapable of being carried into 
eflTect.'' Per Cur,, in MaUcm v. May, 13 M. & W., p. 
.517. It has been conclusively proved by the evidence 
in my opinion, that the lessee conducted the 
business of this hotel in a manner not respectable, and 
1 think that the proprietor had a legal right upon 
this ground, whatever his motives may have been, to 
refuse to renew the lease. The appeal ought, there- 
fore, in my opinion, to be allowed, with costs. As my 
learned brothers are of a contrary opinion, the appeal 
will bis dismissed, with costs. 

Williams, J. read the following judgment and also 
that of a*Beckbtt J. — The question we have to decide 
in this case may be stated as follows: — Does the ex> 
pression contained in the lease — '^conduct the busi- 
ness in a respectable and businesslike manner" — 
necessarily mean conduct the business in a " legal' 
way ? Did the parties to the lease mean that the 
lessee was not to get a renewal if he committed a 
breach of the Licensing Statute ? If such be the case, 
then undoubtedly the decision of the primary judge is 
contrary to evidence, as there was abundant evidence 
that two of tbe provisions of the Licensing Statute 
had been broken by the lessee — (a) by upon one occa- 
sion permitting games at cards for money to be played 
in the licensed premises ; (6) by supplying liquor upon 
several occasions, not habitually, on Sunday to cus- 
tomers who were not travellers. But if such be not 
the necessary construction, then there was equally 
abundant evidence that the lessee, apart from these 
breaches of the provisions of the Licensing Statute, 
had conducted the business in a respectable and busi- 
ness-like manner. As the word '* respectable*' may, 
according to the subject matter to which it relates, 
bear more than one meaning, we have to ascertain, 
for the purpose of construction, in what sense did the 
parties use the term. To enable us to do this, we 
may regard the subject matter of the lease, an hotel 
in a country district ; the character of the parties to 
it — ^that of lessor and lessee ; and the other qualifying 
adjective '' business-like.'' The rules of construction, 
*' that a document ought to receive that construction 
which will best effectuate the intention of the parties 
to be collected from the whole of the agreement, and 
that greater regard is to be had to clear intention of 
the parties than to any particular words which they 



may have used in the expression of their interest," are 
well established— /ore? v. Beech, H Q.B., p. 866. So 
also is the rule that '* the meaning of woids and ex- 
pressions must be construed with reference to the sub- 
ject matter." So is the rule that a word or phrase 
may be consti-ued in a secondary or peculiar meaning 
in subservience to the general intention, according to 
the maxim *' Verba intentioni dehent ingervire^" and so 
is the rule of ejiisdem generis. Now, applying these 
undoubted rules of construction to the document under 
consideration, in what sense did the parties to this 
lease intend to use the word ^' respectable" in its con- 
nection with the conduct of the business of a country 
hotel ? Though the existence of and the provisions of 
the Licensing Statute must have been present to the 
minds of both parties, they have abstained from 
using the word ''legal," and have not, contrary to 
what is customary in leases of this character, made the 
slightest reference to the statute or any of its provi- 
sions. The omission to keep locked on Sunday any 
one door communicating with the bar is an offence 
against the statute, a breach of its provisions, and yet 
one can hardly suppose that the parties intended that 
if the lessee committed an isolated or even occasional 
acts of this description, he was to be held as having 
conducted his hotelkeeping business in a way that was 
nof respectable." The hotel had a good character 
as an hotel, and had a good business connection, and 
no doubt it was intended that the lessee should so con- 
duct the business as not to damage its good character 
or its business connection with its customers and the 
outside public. What T think was in the lessor's mind 
was to preserve the custom and the business connection 
of the place, and to bind the lessee to do nothing that 
would give the house a bad name amongst those who 
were or might become its customers and frequenters. 
This is the view the learned primary judge adopted, 
and if we may look at the acts, admissions, and con- 
duct of the plaintiff (the lessor), this was undoubtedly 
the construction he also placed upon the expression, 
^ conduct the business in a respectable manner." If 
this be the right construction — as I think it is — then 
the question became one of fact for the primary judge 
as to whether the business had been conducted in a 
respectable manner ; that is to say in such a 
manner as not to injure its good name or its business 
connection. The learned primary judge has found 
that a question of fact in favour of defendant, and 
there is abundant evidence to support his finding. 
Holding as he did, and I think rightly, that the 
parties did not intend to use the word '' respectable " 
as necessarily including " legal " or an observance of 
all the provisions of the Licensing Statute, he came 
to the conclusion that the facts that the lessee allowed 
upon one occasion a game of cards for money to be 
played in a private parlour of the hotel, and supplied 
sober customers of the hotel with liquor upon several 
occasions on Sundays, would not, as against all the 
other evidence in the case, justify him in coming to 
the conclusion that the lessee had done anything to 
impair or blemish the good character, good name, or 
business connection of the place amongst those with 
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whom it WM important that that good character, good 
name, and business connection should be maintained 
— namely, amongst the public. Had the evidence 
hetn that tbo lessee had supplied drunken persons 
With^ UqvLoti either on Sundays or on other days, or 
that ha had pierttiitted thieves or prostitutes to 
aiksembkf in hief licensed premises (ofTonoes against 
the Licensing Sta;#izte), the learned judge would no 
dDfiftbt hare* ft^und otherwise than he did, not because 
thvH^ acts would be offences against the statute, but 
beioanse they would be of a nature to damage the 
hotePs good name, good character, and business con- 
n6<^i5n. For the* reasons I have stated I think the 
finding of 'the learned judge amounted to a Ending 
ttpon a question of fact, which there was evidence to 
support, and which consequently ought not to be 
disturbed. The appeal should, in my opinion be 
disTtriilted with cMts. 

A*BRCKEtT, J. — In this case the learned primary 
judge has found as a fact that an hotel has been 
respectably conducted within the meaning of an 
agircjement which provided for the renewal of a lease 
If the business should be conducted in a respectable 
and bu8in!ess-like manner. The question is whether 
thiff findBng shoukj* be set aside on the ground that it 
was prov^ that the licensee of the hotel had on 
one ocdasiott bden fined for permitting gambling there- 
in, and had on many occasions sold liquor contrary to 
the law agftinst Sunday trading. Apart from these 
ftkets the evidence was all one way as to the respect- 
ability of the house. It would be contrary to the 
intention of the parties as disclosed by the contract, 
to treat " respectable " as synonimous with " legal.'' If 
they had meant to stipulate that the business should 
be cafried on in strict conformity with the licensing 
kiw, they would have said so. A covenant to this 
effect is common enough in hotel agreements. The 
construction which the Court has to put upon the 
word "respectable" ought not, in my opinion, to 
be affected by anf low standard of respectability, 
which we may surmise would have satisfied the 
parties. The word must be given its ordinary mean- 
ing as applied to the subject matter of the contract, 
but unless it be held that any infraction of the 
Ifcetisihg law, iio matter of what nature, would 
necessarily be destructive of respectability, it 
becomes a question of fact whether the in- 
fractions of law proved in this case were compatible 
withthe respectablecarrying on of the business asa whole 
and whether evidence of general repute and proper 
carrying on of the trade was necessarily to go for 
nothing oh proof of the particular instances in which 
the litw had been disobeyed. This question of fact 
has been found in favor of the defendant. It was for 
the judge who heard the evidence, as it would have 
been for the jury had there been one, to decide it. 
As I cannot say that his finding is against evidence, 
I think the appeal should be dismissed with costs. 

Appeal dismissed with costs; judgment For the 
defendant. 

Bdltcitors for appellant, Sabelherg A Little; Solicitors 
for respondent, Levinaon, 
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Feb. 7, 13 Mar. 9. 

Mqmtable Martgage^^Absence f^ 8tipfil€Uion qm to in- 

terest — Right of Mortgagee to interest, 
A policy of insurance tvas deposited hy tcay of equitable 

mortgage in aniicipcUion of a debt to be incurred hy 

the injortgo/goT to the mortgagee, 
Ifeldj that when the debt arose the deposit operated and 

interest became payable although there was no earpress 

stipulation as to interest. 

Action by Isabella Kezia Headway against Hannah 
Rhodes and the Australian Mutual Provident Society. 

Sir Bryan (/Loghlen appeared for the plaintiff ; 
Box for the defendant Rhodes. 

Miteliell (with him Coldham) for the defendant So- 
ciety. 

[The facts and arguments sufficienty appeared in the 
judgment,] C.A V. 

Hw Honor : — In 1879 Henry Headway, the hus- 
band of the plaintiff effected an assurance on his own 
life in the sum of L500, the premium being payable 
half-yearly — Lll 2s. 1., on the 2nd of January and 
the 2nd of July. The policy refers to a declaration 
of the assured as the basis of the assurance. It con- 
tains a proviso that the amount assured shaH not 
become payable until one calendar month after proof 
of the age identity, and death of the assured shall be 
furnished to the satisfaction of the direotons of the 
society ; and further provisoes, to the efifiact th«t if 
the declaration shall be found to be untrue in any 
particular, the assurance shall be void, and the pre- 
miums paid be retained by the society, and that the 
assurance shall at all times be subject tt^the bye-laws 
of the society. The declaration states that the age of 
the declarant would be 49 next birthday, and that he 
was bom at Chudleigh, in Devonshire, on the 9th of 
January 1831. On the 2nd of February, 1880, the 
policy was transferred to the defendant, Hannah 
Rhodes, by an endorsement in the statutory form, and 
the transfer \ras registered pursuant to the Act No. 
474 on the 6th of the same month. Hannah Rhodes, 
on the 4th of February, signed a memorandum which 
was addressed to Henry Headway, and contained these 
words — '< I hereby notify that the policy of insurance 
on the life of Henry Headway for Ii500, transferred 
by him to me, is held by me as security only for the 
sum of LI 00, being a promissory note for that amount 
signed by me ; and I undertake upon payment of the 
said sum, and any amounts I may have to pay on said 
policy, to retransfer the said policy back to him." 
The statement of claim alleges, and it is admitted 
by the defence, that Hannah Rhodes endorsed Henry 
Headway's promissory note for LI 00 ; but this is 
not quite accurate. Henry Headway borrowed LI 00 
from the London Discount and Mortgage Bankton 
the Security of a joint and several promissor^r ||ote 
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made by himself, tlie defendant IMiodes, and two 
other persons, payin*^ 10 per i-ent. interest in advance. 
He was to be allowed two years to repay tlie amount, 
paying interest and renewinsf tlie note every six 
luouths. The note was renewed several times, and 
ultimatil. thi- LI 00 was paid by the defendant 
lihoih^s, at what date I do not exactly know. Henry 
Me^idway died on the 13th of Septeml^er last, having 
two days before his death executed a deed, whereby 
after i-ecitino; tluit the policy before mentioned had 
Ijeen assigned to Rhodes as security for cert^un 
moneys advanced by her nnd payments made in con- 
nection therewith, he purported to assign to h!s wife 
all his ri^dit to the said policv and all bonuses accrued 
thereon. The plaint iti* seeks accounts of all pums due 
to dt»fendant, Rhodes, by the deceased Henry 
headway in coiniection wiih the said policy, of .'ill 
sums received by her from the defendant society, and 
of all sums due by the defendant society under the 
policy. The society offers to pay L3.-il Hs. 3d. to the 
pei-sons entitled as the court may decide. The 
account of the society ij? made up in this way : — The 
Lr)nO, with a reversionary bonus recently accrued, 
amounts to Lr>63 IHs., from which the society claims 
to deduct two sums of 1^121 15s. and LllO Us. l)d., 
leaving the balance of Lo31 8s. 8d. above mentioned. 
The right of the society to ileduct the LI 21 15s. is 
not disputed. That is due for principal nnd interest 
in i*espect of a loan obtained from the society by 
Hannah Rhodes as transferee of the policy during 
Hc^nry Meadway's lifetime. The deduction of IjIIO 
14s. 9d. is challenged on the pleading?, but was only 
partly contest e«l in argument. In October 18S4, 
the defendant Rhodes forwarded to the secretary 
of the society a certificate of the baptism of 
HeniT Meadway purporting to be signed by the deacon 
of the Congregational Church at Chudleigh, in 
Devonshire, which showed that he was born on the 
nth of January, 1824, and consequently that his age 
when he assured his life was oG next birthday and not 
411. as stated in his proposal. Ilhodes supported the 
certificate by a declaration setting forth that she was 
desirous of having the age of the as.sured proved and 
adniitted on the policy, but could get no assistance 
fi*om him in the matter, and that .she had received the 
certificate from the husV)and of his eldest sister in 
('hudleigh. The secretary wrote twice to Mead way 
on the subject, forwarded him a copy of the certificate 
and a form of declaration for him to fill up, but he 
took no notice of the secretary's letters, and his age 
was not admitted. The society has not been furnished 
by the plaintiff', or by tlie defendant Rhodes, or by 
anylKKly else with any other evidence of the true age 
of the assured. The plaintiff' lias not disput<»d the ac- 
curacy of the certificate. The society has not insisted 
on treating the policy as voided for misstatement of 
age in the proposal, nor n fused to pay for insufficiency 
of proof of .ige ; buL has olfeied to accept the certifi- 
cate as suffifiiMit proof, a ceriificate of birth l»eing the 
proof usuallv acc«*pted under the rules of the society, 
and to regard the misstatement as an innocent en-or, 
claiming only to be placed in tlic same position as if 



the truth had been stated in the first instJincu. In 
that event, an additional })remium, at the rate of Jt7 
17s. G(\. )»er annum, would have had to be paid for 10 
years and a half, amour>ting to 1*82 13s. 9d. ; and the 
society seeks to add to this total interest at 5 per cent. 
uu eacli additional sum M'hich it ought to have re- 
ceived from the timt* when the s'lme was properly 
payable. That would come to j£28 7s. according to 
Mr. Maine's calculation. Acconling to the bye-laws 
of the society, by which every member becomes bound 
on accepting a policy, the directoi*s in Ctoses of innocent 
error as to age may make such arrangements with a 
view to the correct on of the err<trand its consequences 
as they may deem equitable. Tl e arrangement offered 
by the society appears to me most equitable, and the 
rate of interest charged is very moderate. J allow 
the deduction ; and I must direct the plaintiflT to pay 
the society's costs of this action. The defendant 
Rhodes would have agreed to the .society's demand. 
The disputes between the plaintiff' and the defendant 
Rhodes are more difficult of adjustment. Rhodes, it 
is clear, must replace the £121 los, which the .society 
retains on account of her debt. There is some confu- 
sion as to the rate of interest charged on renewal of 
the promissory note, and how often it was renewed, 
and on which renewals Mrs. Rhodes paid the in- 
terest. I have definite evidence that she paid ^42 for 
interest in the whole before she paid the £100. She 
says that in addition to this she put her name to a bill 
to enable the plaintiff', who seems to have transacted a 
good deal of her husband's business, to borrow £9 
from one Rosen wax towards payment of the interest 
on the first <»r second renewal and of a premium then 
becoming due on the policy, and that she herself paid 
that bill, \v\xh €3 for interest thereon, about three 
years ago. A receipt to Henry Mead way for the first 
lialf-yearly premium on the policy, which was paid l>e- 
foi'e the policy was issued, was produced by the 
plaintifiT. After that the premiums were paid by 
somebody down to the 29th of July, 1889. Rhodes 
s,iys that for the next year after the money was bor- 
rowed they, meaning the Mead ways, paid the pre- 
miums ; and that she paid allthe others afterwards. The 
plainfiff'produced another receipt for the half-year from 
the2ndof Jan. 1881 tothe 2nd of July, 1881, and did not 
assert that she or her husband paid any more. Upon 
this evidence I conclude that the defendant Rhodes 
made 17 half-yearly payments ofpremium, LI 88 15s. ThI. 
in all. On these payments she claims interest at lf> 
per cent. She also demands seven and a half years' 
interest on the LH^O at 11 per cent., and one year and 
two months' interest on the same sum at 10 per cent.; 
together with the LI 2 paid to Rosen \^ ax, with interest 
thereon for three years at 10 per cent. The plaintiff' 
insists that Rhodes is not entitled to any interest, but 
can only charge her security with the LI 00 and the 
LI 88 15s. 5(1., having expressly contracted to that 
effect by her memorandum of the 4th February, 1880. 
In order to aj>ply the authorities \vhich hnve l>een 
cited, it is neeessary to examine the jiosition of the 
parties as the (vident-e presents it to my mind. It 
was not intentled that RhoJes should [ ay the inteiest 
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on renewal of the proniissory note, nor apparently did 
8lie expect tliat Meadway would he unable to do >o ; 
but slie anticipated that slie might be called upon to 
satisfy the principle of tlie loan out of her own pocket. 
and against that contingency she took security. Slip 
also contemplated the possibility of having to keep 
the policy alive for her own reimbursement, and 
desired to be recouped for what sh<* might so cxpor.d. 
As she was under no obligation to t^et the promissoiy 
note renewed, I think that the sums which she pro- 
vided from time to time for that purpose were volun- 
tary advances for which Meadwav's estate is indebted 
to her, although from lapse of time it may be diHicult 
or impossible now to recover the debt, but which are not 
chargenble against the ])oli(y. On the other hand, in 
respect of Meadwav's debt to the bank, the relation of 
principal and surety subsisted between him and 
Rhodes, and he was bound in equity to idemnifv her 
against payment of the LI 00. l>eing unv>illing to go 
on making him advances for renewal of the note, she 
at last pa'd the amount; and from that time I think 
interest began to accrue in her favour, as on 
money im])ropprly detained from her {Crni-en v. 
Tickell, 1 Ves, p. GO). It is on the same principle 
that under a written contract for a sum of money 
payable on demand, or at a day, certain interest is 
allow^ed in equity as, at law from the time of demand 
or from tlie fixed period of payment {Lotrndes r. 
Collens, 17 Ves., 27). The interest due to Rhodes 
would be covered by h*T security unless sh(» had 
unequivocally contracted to the contrary. Sir Bryan 
O'Loghlen relied mainly upon the case of ThnvipHon v. 
Drew (20 Beav., 49), to which I referred during the 
argument. There, a mortgagee covenanted to recon- 
vey the mortgaged premises on payment of the 
amount of the debt at any time before the premi.«*es 
were sold, and the Master of the Bolls held that the 
debt did not carry interest. But that was a very 
peculiar case. The mortgage was a legal one by deed, 
and such a mortgage, if drawn by a competent person 
invariably contains a covenant for the payment of 
interest, when it is intended that interest should be 
payable. The deed contained a covenant to 
pay the principal only. The amount was very 
small, only L33 payable by quarterly instalments 
of L5 each, with a power for the mortgagee 
in case of default to sell after three months' notice, and 
pay himself the L83, and hold the residue of the pro- 
ceeds in trust for the mortgagor. The intention 
seemed plainly expressed that the deed should jiot 
caiTy interest. Rhodes became absolute owner of the 
policy at law ; but by her memorandum acknowledged 
herself to be in equity a mortgagee. In my opinion 
the memorandum wjjich is quite informal, and was 
not prepared by a solicitor, was intended only to 
define her real position, and not to exclude her right 
to interest in the event of her being compelled to pay 
the LI 00. She had lent nothing but her name when 
the memorandum was signed, and interest might 
never have accrued. It was held in Cnrf*y r. Doyiir 
(5 Ir. Ch., R., 104) that, if deeds are deposited by 
way of ecjuitable mortgage to -ecure a simple contract 



debt, the debt bears intert^st from the date of the 
deposit, and by reason of it, thongh thei*e be no 
(express contract that it should I -ear interest. (see 
iilso in rti Kerr's policy, L.B., 8 Eq., 331). That 
which is the rule on the deposit of title deeds 
mu-^t be the rule on the d('po;iit oF a policy 
of insurance. The policy was dc^posited with 
the def(Midar.t Khodes in ant'cip ition of a dfbt to he 
incurred by Henry Meadway to her, and when the 
debt arose tin* deposit operated, so to speak, aiicl 
interest (ronnnencpJ. No question has b<»en raised 
by ihe ple:jdings or bi'fore me in argument upon what 
we still familiarly call the Statute of Limitations. 
The form of Rhodes' defence iiivited it, if it was 
intended that any such question should be raised ; and 
T shall, therefore, allow interest on the ]n'incipal sum 
of LI 00 from the time when it was actually paid by 
her. l>y parity of reasoning I must allow interest on 
each prem urn which she has paid for the purpose of 
keejiing the insurance alive, and such interest must ln^ 
considered as accruing from the dat^ of each payment. 
I do not wish to put the parties to the expense of a 
reference, and I shall permit the date of paj'ment of 
the LI 00 and the calculation of interest to be venfiecl 
by atlidavit. Interest must be calculated at 8 per 
cent, up to the 1st July. 18S4, when the Judicature 
Act 18S:> came into operation, and afterward-^ at 6 
per cent, up t'l the consideration of furtiier direction, 
which T shall reserve until 14 days front this date. 
The plaintitr must pay the costs of the action incurred 
I y the defendant Rhodes up to Judgment. IJhodes 
iiiay have claimed something more than I think she 
is entitled to charge upon l.er s( curity ; but she 
has nnt been guilty of any mis<ondu(t. The ditliculty 
of determining what is due to her has not been 
ocf'asioned by her. The following are the minutes of 
my judgment order: — Tliat the defnidant, The 
Australian Mutual Provident S.ciety do within one 
week fiom this date pay into Court to the creilit of 
thi-? action the sum of L:^31 8s. 3d., and declare that 
the said sum is in full satisfaction of iIk' policy of 
insurance in the pleadings nientioned and of all 
bonuses accrued thereon. Declare that the defendant 
Hannah Rhodes is liable to account for the sum of 
LI 21 15s., retained by the said society out of the sum 
insured by the .s;iid poliey in n^speet of the loan 
obtained by her from the said society, and interest 
thereon, and that the said sum ef LI 21 l^s ought to 
be deducted from the amount due to the raid Hannah 
Rhodes upon the secuiity of the said policy. Declare 
that the amount ^o due to the said def«ndant includes 
the principal sums of LI 00 paid by the said defend- 
ant to the London Discount and Mortgage Bank, in 
the pleadings named, and of LI 88 1 5s. od., being the 
amount of 17 half yearly preniiums paid by the said 
defendant upon the said policy, together with interest 
on the said sum of LlOO, and on each of th(» said half- 
yearly premiums fmni the dates of jwiyment of the 
same respectively, and declare that such interest 
ought to lie calculatcid at the rate of 8 per cent, up to 
the 1st July, 1884, and from that date at the rate of 
per cent. Order that tlie defendant Hannah Rhodes 
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Ih' Jit liberty to liki an artidavit or allklavits sliowing 
tlie tiate of her paymoiiL of tlu* said sum of LlOO, and 
tliu dales of hor pay luoiits of tlio said 17 half-yearly 
promiuius luspujlivoly, and the amount of intuie^L 
accrued on tlie said sums respectively, pursuant to tlie 
previous declarations, copies of sudi nllidavit or 
atHdrtvits to he delivered lo the plaintill's solicitor 
witiiin 10 days, and that the plaint. 11" l)e at lilierty, if 
she thinks lit, to lilc answering atH iavits. Order that 
the plaintill'do p.iy (v»s*sof defend uits respijctively U[) 
to and inclusive of the hearinij, and refer to lax such 
costs. iles«'rve tlie consideration of further dire»*tion> 
and of future costs until 14 days from this date. 
Lilierry t > apply. 

Solicitors: .1. R. DaUj for pliintill'; KHiijuiubr nwl 
Co, for defendant Rhodes; Attonhorotf.jh attd C't for 
tlefendaut Society. 



rX CHAMBERS. 



(l*>efore VVehb J.) 

nth. «t 'JUth. April 

Cairns v. Walsh : — N'ictouiax Railways Com- 
M issiox Kits [( iari i ishees] . 



Bu.les of Sftprenv. Courty 18S1, Order XLV r. 1 — 
Insolvfinctf ^Statute 18 H {Xo. M\)) s. (}') (4) (5) — 
(ffirnis/njfi Ord'.r jtlsl — I}iSolo>',ncy of jtchjui'inl 
flehtor —A jtod/niiut cmditor n)ho has ohtaitted a 
f/arnisJiee order nisi is etUltlfd to the attached debt 
a^ nyauist the tntbtee in i.iisolc.itcij of the j it' hj me at 
debtor in/tp.re th} ittiolvincf/ ka< been subsequent to 
the (jarni^Jvef order nisi. 
(hirnishee order nisi. 

The facts and ar'^unnMits appear sulHciently from 
the judjjjinent. 

Air. Af/f/y for the K.xecution. Cre«litors. 
Mr. Smnnbally for the Trustee in Insolvency. 
Crown Solicitor^ for the Garnishees. 
][ls IIoxor said : E will consid<*r the matter. 
Ihs Honor on a sulisequent day read the following 
judgment : — The ijuestion to be determined in this 
ease is whether a judgment creditor who has obtained 
a garnishee ordiT nisi is entitled to have that order 
made absolute when the judgment debtor has be- 
come insolvent since the order )dsi wms obtained. 
This application tirst came before my brother Hodges, 
who directed nutice of it to be served upon the trustee 
in insolvency of the judgment debtor. He now 
appears, and I have had the advantage of having the 
case argued on behalf of the judgment creditors and 
the trustee respectivcrly, the garnishees lieing willing 
to pay oitlnir as the Court may direct. The cases 
upon the point appear at lirst sight some? what c in- 
flicting ; but upon a cai'el'ul examination of them it 
will be found that thc^y are quite reconcilable. Fn 
Hohnes v. Tutton^ 5 E and B., 05, it was iield that a 
judgm'^^nt creditor having served a garnishee order 
nisi was iu the position of a ** secured creditor'' withiu 



. the meaning of section 184 of the Bankruptcy Act 
I 1819, tlio act then in force, but that lie Inicl not a 
*' mortgage or lien" within the exception in that sec- 
t on, and, therefore could not enforce his security 
after the bankruptcy of the judgment debtor, but was 
I only entitled to a dividend. That case was followed 
by Tilbury c. Brown, 30 L.J. (Q.B.), 46. There 
a ter a garnishee order absolute hut before payment, 
the ju Igment (hibt)r became bankrupt, and it was 
heltl that the as^i.;nee in bankruptcy Wfis entitled to 
tlie money foi ihe benetit of all creditors upon the 
same ground as already l-^id down in Holnies a. Tutton. 
h\ Wood V. IJ'tnn, L.R. 2, Q. B. 73, the defendant, 
before notic;* of a deed of assignment by the judg- 
ment dehtor, registered under the Bankruptcy Act 
18 49, paid Liio judgment creditor untler a garnishee 
ord(Jr aljsolute. The trustee sued the garnishee to 
r«'cnver the money, but it was held that the garnishee 
was [Hotected as having made the payment in 
obed'ence to the order of a competent authority 
and that the proper party to be sue 1 was the judg 
ment creditor who had received tlie money and 
not the girnisheo who had paid it. In giving judg- 
ment Channel 1, B. says, '* If the pmsent defendants 
had hid notice of the trust deed at the time, or after 
the e.c parte order of attachment was served upon 
them, and before the time for showing cause they 
would have had good cause to show and the order for 
pjiynient would not have been made.'' And this 
observation has been cited to me as an authority for 
my refusing to make the order absolute in this ca.se. 
But it will he observed that all those cases were de- 
cided uj>oii the e.\ press wo/ds of the Bankruptcy Act 
18 49, iection 184. That act having been repealed the 
subsequent act of 1869, section 16, sub-section 5, in- 
serted the word "charge" in the delinition of a 
secured creditor, the only words in the exception in 
section 18 4 of the former act having l>een " mortgage 
or lien,'' and it was held in Enianuel o. Bridfjer^ L. K. 
0, Q.J3. 'IS^, that having regard to this word 
*' charge," a judgment creditor having obtained i\ 
garnishee order was a '* secured creditor" within the 
meaning of section 16, sub-section 5, and Wcis absolutely 
entitled to the attached debt cis against the trustee cf 
the judgment debtor, who had beconie bankrupt 
subsequent to the garnishee order. Subsequently in 
erpartc Josclyn, 8 Ch. D., 327, it was held, following 
Emanuel v. JJridf/er, that a judgment creditor, having 
obtained a garnishee order before the tiling of a liqui- 
dation petition bv the judgment debtor, was entitled 
to the attached debts as against the trustee in liquida- 
tion, even although they did not bjcome actually 
payable until after the co)nmencement of the liquida- 
tion Our Insolvency Stiitute 1871, which is drawn 
upon the lines of the Pinglish Bankruptcy Act 1869. 
contains no provision similar to the exception in sec- 
tion 184 of the English Bankruptcy Act 1849. 
Therefore the cases decided upon that section have no 
application here, except in so far as they establish 
that a judgment creditor having obtained a garnishee 
ordei is a secured creditor. The later ca5e3 decided 
on the Bankruptcy Act 1869, however, apply here as 
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sect Oil IG, sub-si'c lions -t and 5, «»f that act, on wliicli 
those cases were decided, an; identical with our Insol- 
vency Statute 1871 sec. (Jo subsections land.'). 1 should 
therefore, a;>:irt tViHn express authority in this Court 
hold tliat a judgment creditor here who has obtained 
a garnishee order is entitled to the attached ihfl^t as 
against the trustee in insolvency of the judgment debtor 
where the insolvency has been subsequent to thft 
garnishee order nui. l>ut this case is Jiot vvithout 
authority in tliis I'ourt, for in IVatiton c, Morrom. G 
V. 1^.11., L. 13 4, it was expressly held upon the 
authority of Enianael o. lirldyer and ex/)(irtf{ J iselyu^ 
tliat a judgment creditor who lias oblaiiied a garni- 
shee order is as soon as the attachment issuesinthe po- 
sition of a secured creditor, and as such is entitled to 
bo paid. I therefore, now decide in favour of tiie 
judgment creditor. The garnishees do not ask for 
costs, an I the order will i)e that thoy pay to the 
judgment creditors the sum of £:^3:) 17s. 3d., ad- 
mitted by them to Ijj due irom them to the judgment 
del>tor. The trustee of the judgment del)tor luis failed 
in his contention, and 1 order him to pay the judg- 
ment creditors their Ct)st of 'ibis applicition. liefer 
to tax. Certify for counsel. 

Solicitors for Execution Creditor Brake and Gair ; 
for Trustees in Insolvency, Brit/t/s and SuowhaU) for 
Garnishees, Crown SollcUor. 



(Before Hood, J.) 



DuLox V. lloBKurs : Uoukrts [cl limaut.] 

.')th A: Gth May. 

Rides of Sicprcnie Court 1881, Order LVII r. 1 — 

Married WunmtCs Proihirtif Act 188-t (No. ^'IS^ a.b. 

\ (1), 8, \^— later pi adder — Claim hi/ vnfe of 

jad(/nt:fU debtor of goods alley cd to be parchased by 

Iter tvith mtniey yirea to her by the jwlynifnU debtor 

— Proof of claim. 

Sheriffs interpleader. 

The facts appear sulHciently Irom the judgment. 

The claimant in person. 

Mr, Anderson for the execution creditor. 

His Honor said. — I will consider the matter. 

His Honou on the following day re^id the following 
judgmejit : — This is an intei-pleader to determine a 
claim to a piano and se>ving machine seized under an 
execution against the defendant and claimed by the 
defendant's wife. Her claim to the sowing m.ichine 
is admitted and the only <piestion left is as to the 
piano. Mrs. Rol)erts was njarried in 1880, and has 
been living with her husband and not carrying on 
any separate business. In 188.3 and 188G they took 
a lodger who jDaid them £4^ 10s a month. Tliis 
money Mrs. Roberts collected bv iicr husband's per- 
mission and then handed it to ]\im to keep lor her, and 
when it iind accumulated to £3.") she bought a piano 
in her own name paying that amount as a deposit 
and the b;dance out ot the receipts from the lodger. 
Assuming this to have been a gift by the husband to 
the wife either of the piano or of the money, 1 should 



say that by virtue of/ec. 4 sub-sec 1 and sec. H of " TJie 
Married Woman s Property Act 1884" the property 
would be hers Jis against him. E\ en then, however, 
.■IS..I,' linst creditors such a gift would l)e r>f no avail, 
for L think the facts would bring this c«ise directly 
within the latter part of sec. 13 of the same Act. It 
is th.it nothing in the Act ct)ntained shall give 
validity as ag linTit creditors to any gift by a husband 
to his wife of any j)r iperty which after such gift shall 
continue to be in tlie order and disposition or re- 
puted ownership of the husband, or to any deposit or 
other investment of moneys of the husband made by 
or in the name of the wife in fraud of his cnxhtors. 
But I am against the claimant upon another view. 
She has to SJitisfy me that her h us hand did really 
make her a gift of either the money or the 
piano so ivs to deprive himself and his creditors of 
all claim thereto. She has, however, called no cor- 
roborative evidence, she Wris the only witness, and 
she has not even sworn that her husband in any way 
ever recognised her right to this piano, or ever 
actually gave it to her, or ever stated that 
the money with which it was purchase^l was to 
be hei*s absolutely. It has been in Jiis posses- 
sion ever since it was bought under such circum- 
stances, that the outside world would naturally 
believe it to l)e his, and her claim is only put forward 
or made public after seizure by the sheriti'. In such a 
state of facts, though this may be a liard case, I 
cannot say that I am satisHed upon her unsupported 
testimony, for I think that as against creditors there 
ought to be the strictest and clearest pro<.f where a 
wife claims a.s hers property ostensibly the husband^s. 
The claim therefore will be barred as to the [>iano and 
alloweil as to the sewing )nachine, but as the claimant 
has succeeded in part and is also a married woman, 
there will be no costs either to her or against her. 
The sheriff must be paid by the plaintiff, and I fix hi> 
cost:^ at £2 2s. t-ertify for coun.sel. I would add 
that the claimant appearing in person has presented 
her case on the facts in a very meagre fashion, and that 
the absence of evidence may have arisen more from 
want of knowledge of its necessity than from any 
ditliculty in procuring it. I can, however, only deal 
with the facts as they are presented to me. 
Solicitor for the execution creditor, F. E. Fay. 



IN BANCO. 
(Before Higinbotham, C.J., Holroyd and Hood, ^.^.) 



BU00K> IvOBlNSOX AND Cc, V. HoWARD SmiTU AND 

Sons. 

19 March. 

Coanty Court Statute 18G9 — Jurisdiction ot' County 

Court —IHU ot ladiny — Construction — To yic(* the 

County CfPurtJKri.sdlctlou the irJutle cause of actlun 

must arise in the ro/ouf/. 

Crook r. Smith 4 V.L K. followed. 

Special case stated l»y the (,^ounty Court dudge. 

The action in the County Court was for damages 
for not delivering as per agre(.*ment a cargo of plate 
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glass which the defendants undei'took to convey from 
Sydney to Melbourne and for as being bailees for re- 
ward of certain cases of plate glass the defendants so 
negligently and wrongfully managed the same that 
part thereof became broken. It appeared from the 
special case that the plaiiititFs shipped certain cases of 
plate gliiss on tlie defendants' steamer Koonoowarra 
at Sydnov for Me]>»nnrne and paid an extra freight 
for carriage OM account of the fragile nature of the 
goods. When the steamer nrrived in Melbourne and 
after the cases had been released from the steamer's 
tackle they were transmitted from the ships' side to a 
certain part of the wh;<rf by the defendants' servants 
bv means of rollers. One CMse when being taken off 
the rollers canted against a cedar log and was broken. 
His Honor found as a fact tiiis injury was caused by 
the nei^ligence of the defendants' servants. The 
plaintiffs claim»^d the loss occasioned l-y this injury 
and the defendants contended that tiiey were exempt 
from all liability under the terns of tiie bill of lading. 
The material conditions in the bill of hiding were as 
follows : — *' The Company shall not he linble for 
damages ... by breakage of glass ... or any 
other goods of a fragile nature from whatsoever cause 
. . . nor for the loss of any property of special value 
unless shipped under its proper title or name and value 
and description of con tents of package declared and extra 
freight paid thereon prior to shipment." — ** The goods 
to be taken from the ship by the consignees imme- 
diately on arrival and without notice or they may 
l>e carried on at the master's option or transhipped 
landed or warehoused at the expense and cost of tlio 
owners of the same." — " All liability of the Company 
in respect of goods specie bullion or any cargo of 
special value is to cejise as soon as they are free from 
the ship's tackle after which the Company is not to be 
responsible for anv loss or damage however caused/' 
His Honor snbmitte<l the following question to the 
Full Court.*' Notwithstanding the defendants* negli- 
gence in landing the plaintiffs' goods after they have 
left the steamer's tackle and Wing glass does thehill of 
lading exempt them from liability." 

i5n/an< for the plaintiff. Stated the facts (Hood 
J. Had the County Court jurisdiction to hear this 
case.) Yes. The breach of con tr.- eta rose in Victoria 
and the parties reside here. He cit^d Vautjhfnt r. 
Weldon, L.R., 10 C P. 47. Jackson r. Spittall L.R. 
5 C.P. 542. Read r. Brovyn 22 Q.B.I>, 128 (Hood, J. 
In CrooAv. iS^int^A 4 V.L.R. 95 it was held that to 
give jurisdiction to the County (^ourt- the cause of ac- 
tion must arise within the jurisdiction. ]t was decided 
on the ground that the County Court was an inferior 
court.) There was a contract and hreach within the 
jurisdiction apart from i he Bill of Lading. When the 
goods were deliver ed on the wharf the original con- 
tract was completed and what we claim now is 
damages for breach of an implied new contract after 
delivery. 

Ih\ Madden with him Dujffy for the defendant. 

If the bill of lading applies the plaintiffs have no 
case. It provides that the goods are to be delivered 
and the consignees are to he ready to receive them. 



If not the Company has power to warehouse the goods 
at the consignees expense and risk. The wot d " risk" 
gives the defendants more than their Conunon Law 
power and shows thj't the bill of la din;,' apMlies 
till the goods are warehoused if rhe consii^nee is not 
there to receive tht^m. On the (ju 'stion of juiisdiction 
he cited Bnckhy r. Ifann, 5 Ex. 4.S. 

Brynut in reply cited Stnittov v. D((ris\ 6 Leacli. 
Mod. Hep, 223. 

Ber Curiam. We answer the question submitted to 
us by the learned judge that notwithstanding tiie 
defendant's negligence in landing the })laiiitirt's goods 
after they had left the sto.tmer's tackle, they were 
exempt from liability. It is fortunate that the 
ordinary dealings in daily life in transactions of this 
kind are usually transacted by either party witiiout 
reference to the terms of the contract. It is not 
necessary in the great majority of cases to construe 
the effect of the terms of an instrument like this 
! which, like a great many others ot the same kind in 
j recent times, contains provisions which appear to be 
wholly unreasonable. The answer to this is that they 
are terms which the parties agreed to, and to which 
they must submit when th"y come to litigati.tn. The 
I plaintiffs in this case hnve nnde two claims against 
. the defendants. The first is for not delivering to 
them as per agreement a car:;o of plate-glass, which 
I they undertook to carry from Sydney to Melbourne. 
That claim, on the face of it, appears to be one which 
the County Court could not entertain. The County 
I Court has no jurisdiction to entertain it, for a part of 
the cause of action arose outside Victoria. The case 
, of Crook r. Smith J 4 V.L.R.,L. 95, establishes the 
' rule that an action cannot be brought in the County 
I Court unless the whole cause of action arises in Vio- 
j toria. In this case ihe contract was made and the 
I carriasre of the goods began outside the colony. The 
1 plaintiffs then relied on a second en use of action, for 
I that the defendants Iwing bailees for reward of certain 
, cases of plate glass of the pla'n tiffs' so negligently 
I nnd wrongfully manai^ed the same that p-M't thereof 
became broken and loss to the plaintiffs. The goods 
' were plate glass. They appear to have been brought 
I under the provision in this bill of ladinij; relating to pro- 
' perty of special value. The bill of Jacking provides that 
' as to articles of special value there should be no 1 abti- 
I ity for their loss unless there had l)een a declaration of 
I their name, value, and description of their contents,, 
I and extra freight paid. It appears that the extni 
freight was paid in this case. But there is a subse- 
quent provision in the bill of lading that all liability 
of the company in respect of the cariiage of any 
articles of special value should cease as soon as they 
weri» I'eleased from the steamer's tackle, after which 
the company was not responsible for loss or damage 
however caused. By another provision of the bill of 
lading the consignee was to take the goods irom the 
ship immediately on its arrival, although he had 
received no notice, and if he did not do so the goods 
might be carried at the master's option, transhipped^ 
landed, or warehoused at the expense and risk of the 
owners of the same. That provision carries powers 
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at the master's option as to the time and place of 
delivery under the contract to the owner of the goods. 
At the sinie time it saves the shipowner from all 
claims for iiability in respect of the acts done after 
the time and place of delivery. Another provision is 
that during the whole currency of the bill of lading 
the shijiowiKT was free from liability for any act or 
neglect or default of the persons in the service of the 
company. Whether these provisions are reasonable 
or not was a matter to be judged of by business men 
in the requirements of the trade. In this case the 
plaintiff has accepted the conditions, and the condi- 
tions apply to the circumstances under which the 
damage was caused by the negligence of the defend- 
ants' servants. Accordingly the Court answers the 
question reserved, that the hill of lading did exempt 
the defendants from liability notwithstanding the 
negligence of the defendants in landing the plaintiffs' 
goods, and notwithstanding tliat the goods were glass. 
The defendants having succeeded they are entitled to 
the costs of and occasioned by the hearing of the 
special case. 

Question reserved, answered in favour of the 
defendants with costs. 

Solicitor for plaintiffs, Gillott ; solicitor for defend- 
ants, Johnson, 



(Before Higinbotham C.J., Holroyd and Hood J.J.) 



Warburtox v. Altson. 

10th March. 

Practice — Syprewe Court — Appeal frmn trial, before a 
judge without a jury — Verdict against eviderice — 
Question of J act — ^yhere there are conflicting 
probabilities ivhich reiuler it a question whether the 
judge wight not have unreasonably come to the con- 
clusion at which he arrived his verdict will not be 
disturbed. 

The facts sufficiently appear in the judgment. 
Higgins (with him Dr, Madden and Cussen) for 
appellant. 

This verdict ought not to stand, it is against the 
weight of evidence, the oral testimony is contradictory, 
but all the documentary evidence is in favor of the 
plaintiff. In such cases if the judge decides against 
the weight of documentary evidence, as he has done 
here, this court will interfere. {Tlie Australasian 
Steam Navigation Co, v. William Howard Smith k 
Sons, L.R. 14 Ap. Ca. 321, Owston v. Mullen, 4 W. 
W. A'B. (L) 36, Treen v. Cameron, 5 A.J.R. 32, 
Stephens v. Shire of Belfast, 5 A.J.R, 79) 

Tojip (with him Mitchell and Weigall) for respondent. 
This court will not disturb the finding of the court 
below, unless the verdict was one which a jury, 
viewing the whole of the evidence reasonably, could 
not properly find. There must be such a preponder- 
ance of evidence, assuming there is evidence on both 
sides to go to the jury, as to make it unreasonable and 
almost perverse that the jury, instructed and assisted 
properly by the judge, should return such a verdict. 



The onus Mom upon the appellant to establish that the 
verdict is unreasonable and unjust. If reasonable 
men might find the verdict which has b.»en found, this 
court has no jurisdiction to disturb a decision of fact, 
{Solomon y,JSitt07i,SQ,B.T), 176, Webster wFriedberg, 
17 Q.B.D. 736, Praed v. GraJmm., 24 Q.B.D. 53, 
Metropolitan Railway Go, v. Mary Ann Wright , L.R. 
11 Ap. Ca. 152.) 

C.A, V. 
17 th March. 
Higinbotham, C.J. — This is an appeal from a judg- 
ment of his Honor Mr. Justice Williams involving a 
finding on two distinct questions of fact. The action 
was brought to obtain a declaration that the defendant 
Altson is a trustee for the plaintiff of four pieces of 
land described in the schedule to the statement of 
claim, on account of nionevs or securities received by 
Altson in respect of part of the land, and an order to 
convey the residue to the plaintiff. The plaintiti's 
claim rested on an indenture dated January :i6, 1874, 
whereby Altson agreed to deliver to the plaintiff the 
certificate of title of certain lands, including the lands 
in respect of which the action was brought, and a 
declaration by him that he held the land as a trustee 
for the plain tirt. The defeiidant Altson in his defence 
set up an earlier agreement in writing dated 
September 18, 1871, between the defendant and 
Thomas Warburton, the husband of the plaintiff, for 
advances of money to him by Warburton on certain 
terms to Altson to enable the latter to carry on the 
business of a bill discounter and money Irnder; the 
continued acting on that agreement by and letween 
the plaintiff, the sole le.L'atee and ex<H"utnx of her 
husl>and and Altson ; and an ariaugenient made \a 
the course of the transactions UMiler that ugieement, 
whereby a portion of tlie land nlUged to be then held 
on the Joint account of the plaintiii anJ tiic defendant 
in the name of I'honwis AVarburton should be trans- 
ferred into the defendant's nanie, ajid .i declaration of 
trust of the same and of the remain in lj j..ortions of the 
lands alleged to be tlsen held in deftnfl.int's niinie on a 
like joint account, should be extcut<-d by the defend- 
ant in favor of the plaintiff as security to her. The 
first issue of fact, therefore, shortly put, was whether 
the declaration of trust was or was not merely executed 
as security to the plaintiff. The question whether 
evidence was admissible for the dt^fend.ait io cuatradict 
or to vary the terms of the declaration ui trust was 
raised in the court below, and was (k*^ ' ' '1 by the 
judge in favor of the defendant. A.ssuniing such 
evidence to be admissible and the tindin;^' on Ihe issue 
of fact to be in favor of the defendant and to be 
upheld, a further question would present itself — 
whether such finding would be a legal and complete 
answer to the plaintiffs claiui. Tlio Iccnnv;*! Judge 
found in favor of the defendant ^^w ! lie liri:t issue ^ 
and, in view of the opinion at whicli we have arrived 
as to the second part of tlie eise, it is not necessary 
that we should give judgment u}>on the appwd from 
this finding of fact or on the (juestions of law in 
connection with the first gr .;n(i of defence. The 
defendant Altson raised as a seco!id and distinct 
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ground of defence an agreement alleged to have been 
made between him and the plaintiff about the month 
of August, 1877, when their joint dealings under the 
agreement of September 18, 1871, were wound up, 
whereby it was arranged that the defendant should 
re-convey to the plaintiff some of the lands comprised 
in the declaration of trust, and that other lands com- 
prised in the declaration, including those mentioned in 
the schedule of the statement of claim, should belong 
to the defendant for himself. The plaintiff and her 
witnesses admitted that it was agreed in 1877 that the 
agreement of September, 1871, should be terminated, 
•but the terms of settlement stated in the 12th 
paragraph of the defence were positively denied by 
them. The learned judge found this issue also in 
favor of the defendant, and we are not prepared to 
reverse his finding. The oral evidence given in this 
case was highly unsatisfactory. The conflicting 
testimony of the plaintiff and the defendant Altson 
was discredited by the admission which each was 
compelled to make that in the course'of litigation they 
had each sworn a false answer at variance with the 
sworn evidence given in this suit by each of them, 
apparently with the object of defeating an adverse 
litigant by deliberate false-swearing. The degree of 
discredit attaching to the one or to the other could 
best be weighed by the judge who heard them both 
examined and cross-examined on this and the other 
incidents of their respective cases. There was further 
evidence, oral and documentary, and there were con- 
flicting [)robabilities bearing on the second issue 
which rendered it a question on which the judge, 
understanding and appreciating the whole of the 
evidence on both sides, might not unreasonably come 
to the conclusion at which he arrived. Applying the 
salutary rule by which courts of law are governed in 
dealing with findings of the Court below on questions 
of fact, we refuse to disturb the finding on the second 
issue or the judgment founded upon it. The appeal 
will be dismissed with costs. 

Appeal diitmiss^d vnth costs. 

Solicitor for appellant, J. Madden ; solicitor for 
respondent, Phillips. 



.(Before Higinbotham C.J,, Holroyd and Hood, J.J.) 



The Centennial Land Bank v. Exley. 



20th March. 

Bill of Sale — Insiruinents and Securities Statute 1864, 
sec 57 — A hill of sale unth a condition for payment 
xoithin a certain time after demand is not rendered 
void under this section by its being proved tJiat no 
definite time was fixed for payment. — 

Semble per Hood, J., to have a bill of sale declared 
void n nder this section it must be proved that it ivas 
given subject to some condition Jor payment not 
contained in the conditions apj^earing in the body of 
the bill 



Appeal from an order by the County Court Judge 
in the County Court, Melbourne, on an intei-pleader 
summons. 

The plaintiffs having recovered judgment against 
the defendant for a certain sum in the County Court 
seized certain goods in execution. Maria Exley, the 
defendant's wife claimed the goods under a bill of 
sale from the defendant. The matter came before the 
County Court Judge on an interpleader summons 
when the claimant produced the bill of sale on which 
she relied. 

The proviso for redemption was as follows : — 
" Provided .... if the mortgagor . . . shall pay to 
the mortgagee ... all moneys due .... within one 
hour after demand has. been made in writing by or on 
behalf of the mortgagee .... one week's notice in 
writing of such demand being served on the mortgagor 
.... then the mortgagee will . . . re.issign the said 
chattels, &c." The claimant in cross-examination 
admitted that there was no time fixed for the repay- 
ment of the moneys advanced on the bill of sale. The 
learned Judge therefore held the bill of sale void under 
sec. 57 of Act 204 inasmuch as it was given subject to 
a defeasance or condition not contained in the body 
thereof, to wit, that the money secured by the bill of 
sale is stated to be repayable on demand, while it 
appeared by the evidence that there was flo definite 
time fixed for payment. 

The claim was barred and the claimant now appeal- 
ed from this order. 

^c Arthur for the appellant. —The evidence shows 
no variance between the ageeeraent between the 
parties and the conditions in the bill of sale, 
{Hoody J. — The learned Judge seems to have 
decided that money lent for an indefinite time is not 
repayable on demand. That i« clearly wrong). The 
case of Anthonessv. Anderson^ 14 V. L.R. l27 relied 
on in the Court below is not in point. 

Isaacs for the respondent. — The decision of the 
County Court Judge was right, even if his statement 
of the law went too far. In the proviso for redemp- 
tion in the bill of sale the money is payable one hour 
after demand, one week's notice in writing of such 
demand to be served on the mortgagor. {The Chief 
Justice. — That is consistent with the claimant's 
evidence for there is no fixed time of payment). 
Money payable on demand is different from money 
payable at a fixed time after demand : Norton v. Elms 
2 M. & W. 461. (Hood, J. — Under this section must 
it not be proved that the bill of sale was given subject 
to a condition not appearing in the body of the bill 1 
The claimant's evidence only shows that she did not 
state one of the conditions appearing in the bill). 

Per Curiam. We think in this case that there has 
been no condition proved to have been agreed on 
between the parties which is not contained in the bill 
of sale and therefore the judgment of the court below 
must be reversed. 

Appeal allowed with costs. Claim allowed with 
costs. ^-^ ^ 

Solicitors for plaintiff, Bra}iQjn\aj\^^^^^Q for 
Claimant, Weigall and Dobson. O 
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SUPREME COURT SITTINGS. 



(Before Hood J.) 



Jones v. Reed. 

April 22. 25. 

Fareign J* dq merit- -Local Court — Action — " The 

Intercolouiid Debts Act, 1887," (No. 059) 8,8. 1, 

3^ 7^ <^.—'^ County Court Statute, 1869" {No. 345) 

8. 93. 
A j)arti/ ia only bound to/ollouj a remedy provided by ' 

stfitute when his riykt also 18 created by statute ; 

where he has a common faw right, any further 

remedy prot ided by statute is cumulatict. 
Prima facie, an action lies on the judgment of every 

court of competejit jurisdiction. 

Motion by Samuel Herbert Jones against Sydney 
Herbert Reed to recover the sum of L49 Is. 4d. ; this 
sum was iiiad(^ up of two items, viz. : L36 10s. 6d. 
being tlie amount recovered by the plaintiff against 
the defendant under a judgment of the Metropolitan 
Suburban and Hunter District Court, in New South 
Wales, dated the 22nd February, 1886, and 
LI 2 10s. lOd., amount of costs recovered by the 
plaintiff .••^ain-t the defendant under the said judg- 
ment. l>y his defence the defendant stated that the 
Metropolitan >Suburban and Hunter District Court 
in New South Wales was a Court of inferior 
jurisdiction and that no action lies in this court upon 
such judgnif^nt ; that the said Metropolitan Suburban 
and Hunter District Court had no jurisdiction to try 
the cause of action in respect of which the judgment 
sued on had been obtained ; that the Governor of the 
Colony of Victoria before this action was brought, by 
Order in Council, declared that the provisions of the 
Act 51 Vic. O')!) (The Intercolouiid Debts Act, 1887) 
should apply to the judgments of the Metropolitan 
Suburban and Hunter District Court in New South 
Wales. Then was also a set off. At the trial the 
only defence relied on was thnt the action could not 
be maintained aince the passing of Act 959 inasmuch 
as a mode of enforcing judgments of local courts of 
the other colonies had been provided by that act, 
which mode the plaintiff was bound to adopt to the 
exclusion of his remedy by action. 

Goldsmith (with him Agg), for the plaintiff, opened 
the case. 

Skiniier, for the defendant. — The plaintiff should 
have proceeded under Act 959 : that act provides that 
on registering a judgment of a local court of New 
South W ales execution may issue ; where the legisla- 
ture provides a special remedy, that ri'inedy should be 
applied for. Act 949 is retrospective being an act 
regulating ])rocedure. Moreover, it is not possible 
to sue in the Supreme Court on a judgment obtained 
in a court of inferior jurisdiction, Berkeley v. 
Elderkin, (1 E. & B. 805) and Schibbby v Westenholy, 
(L.R. 6 Q.B. 155) were cited. 

Agg u\ n'plv ; Act No. 959 does i.ot abolish any 
previously existing remedy the plaintiff might possess ; 



the remedy given by it is cumulative. The judgment 
was obtained by the plaintiff prior to the passing of 
Act No. 959, and there is some doubt as to whether 
that act is retrospective, it not being in terms re- 
trospective and affecting vested rights It is possible 
to sue in the Supreme Court upon a foreign judg-nent 
and get a garnishee order whereas under Act No. 959 the 
only remedy" is execution, Johnson v. Dickson, (1 V.R. 
(L) 159). The principle upon which a foreign judg- 
ment is enforceable is the principle of implied 
contract; Grant v. Easton (13 Q.B.D. 302 : Eousillon 
V. RousUlon (14 CD. 370); the reasonin^c in these 
cases apjdies equally to judgments of an inferior or 
superior court. 

Cur : ad : vult. 
His Hoxoii : — The only question arising for deter- 
mination is this case is whether an action can bp 
maintained in this court upon a judgment of a local 
court of New South Wales. The plaintiff in 1886, 
obtained judgment against the defendant for £49 Is. 
4d., l)eihg the amount of a promissory not€ and costs 
in the Metropolitan, Suburban and Hunter District 
Court, a local court of the colony <»f Now South Wnles 
and the defendant being now in this colony he is sued 
upon that judgment. In his defence the defendant 
raised several points, but the only one relied on was 
that such an actioji cannot bo maintained in this 
court since the passing of the Intercolonial Debts Act 
1887, No 059, inasmuch as a mode of enforcing judg- 
ments of local courts of the other colonies has been 
provided by that act, which it was contended the 
plaintiff was bound to follow to the exclusion of his 
remedy by action. The heading to the Intercolonial 
Debts Act 1887 is as follows : — " An act to facilitate 
the recovery of judgments against debtors who have 
removed into adjacent colonies, and the enforcement 
of judgments obtained in adjacent colonies against 
debtors who have removed from such colonies into 
Victoria." It then by section 3, provides that the 
Governor may, by Order in Council, detlaie that the 
provisions of the act shall apply to the judgments of 
the local courts of certain colonies, and in sections 7 
and 9 a mode is provided for entering up judgment 
in the County Court in Victoria upon a certificate of 
the judgment of such local courts, and thereupon 
sucli judgment of the local court * shall be deomed to- 
be a judgment of such County Court, and shall have 
the same force and effect as if such judgment had been 
obtained in such County Coui*t, and the like proceed- 
ing may be had and taken upon and under the same 
accordingly." By sec. 1 of Act No 959 it is enacted 
that that act shall be read with the County Court 
Statute 1869. Counsel for defendant in this case 
admits that prior to this act he would have had na 
defence to the present action ; but he contends that 
the defendant should not be harrassed by unneces^ 
sary litigation, and thattheplaintiff must now proceed 
by execution under the new remedy created by statute- 
and is deprived his previously existing course of action. 
It was first argued that, this being a statutory remedy 
the plaintiff was bound to pursue that remedy, and 
several cases in this court were cited with regard ta 
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cumulative pmcediugs l>y way of prohibition. I do 
not think that those casus apply. A party is only 
h luml to follow a reiu 'cl/ providi^d hy statute when 
his ri^jht i; als ) civ.ited hy statute see ( Woln'rh t. n/f- 
'on WafAirw tries Co. c. /lawkcs/onl, 28 L.Ii., C.P. '2 ['2, 
per Wiles, J.) ; but where he has a couini »ii law right 
and a coniinon law remedy, any furtiier remedy pro- 
vided by stitute is cumulative {Ibid), It was tlien 
con ten led that the Act No. 951), together with the 
County Court Statute ISG >, indicated an intention 
by I lie Legislature tliat no such action tus this should 
U" alloWLMl. In support •»£ this view reliance was 
placed upon the case of Berkeley c, Eklarkin (I El. 
and HI., iSO.")), where it was held that an action could 
iit)t bi^ maintiined in the (Jourt of Queen's Bench 
upon a judgment of a county court created by the 
9 and To Vict., c. 95, but that the plaintilT muse in- 
force his judgment by execution in the manner pn^s- 
erihed hy that particular statute. TIkj reason for that 
dcci.-?io:i was that the court was sat stied that the inten- 
tion of the legislature, as expressed in that statute, 
was to conlinethe remedy on the judgments of courts 
eonstituted un lei tiiat act to the remedies specifically 
provided in the Act. But it was expressly stati»d in 
the course of that cose, and in the judgments that 
prittui /aciej an action lies on the judgment of every 
court of competent jurisdiction. Such a judgment 
cnxites in the defendant a duty to pay, and the courts 
will enforce that duty unless it appears that the 
higislature has expressly or impliedly taken away 
the remedy by action (see 1 El. and Bl., at p. 8u7 ; 
Schibshj V. Weslenholy^ L.K., 6 Q.B., at page 159 ; 
BoicsiUofi V. Hoicsillon, 14 Ch. D., at p. ;570-371). 
The defendant therefore, in order to succeed, Inis to 
show that either by Act No. 959, or by the County 
Court Statute 18(59, the Legistatu re intended to prevent 
actions being brought in the Supreme Court upon 
Judgments of foreign local courts. Even if Act No. 
959 would be construed to extend to previously 
existing judgments, which is a point open to much 
argument, yet there is nothing in it that I can see to 
indicate any such intention as that such suggested by 
the defendant. The very title, "an Act to facilitate," 
tkc, shows that the ohject was to assist creditors and 
to give them an easier and more expeditious i-emedy 
rather tiian to deprive them of any that they then 
possessed. The reference to the County Court Statute 
1869, however, raises more diHiculty. In the case 
relied upon of Berkeley v. EUlarkln it was pointed out 
that if a plaintitf' could sue in the superior Court upon 
the County Court judgment, he would be able to 
issue execution in a mode and to an extent entirely 
ditferent from that provided by the County Court Act 
9 and 10 Vic, c. 95, which contained cerUi.n special 
provisions for the protection of debtors from execution. 
But any argument that might be founded upon any 
.similar protection in the County Court Statute, 1869, 
is met, in my opinion, by section 93 of that Act, 
whereby a County Court, judgment may be removed 
into the Supreme Court and execution issued thereon 
in the same manner as in any other judgment of the 
Supreme Court. This enables a plain tiii* who has 



obtfiined a judgment in the County Court to enforce 
it in the Supreme Court, juid practically removes any 
limitation that might otherwise have existed. There 
is no similar section in the 9 and 10 Vie., c. 95, and I 
think that our Legislature in enacting such a provision 
ha> disposed of the view taken by the (>ourt in 
Berk'h'.y c. EUleikin as to any distinction between 
the execution under the judgment of the one Court or 
the other. In my opinion therefore, the action is 
riu:hily brought, and the plaint i IF is entitled to 
judgment. 1 have, however, to consider whether I 
should dlow th(^ plaintiifthe costs of this action. If he 
had adojited the course open to him under Act No. 959 
and sec. 93 of the County Court Statute, he could 
have obtained a Supreme (^ourt judgment without 
any of the jiresent proceedings and expense. But the 
whole of the costs of this action, e.xcept the writ, 
have been caused by the defendant. He pleaded a 
set od, which at the trial he abandoned, and while 
admittedly owing the money, he has endeavoured to 
defeat his creditor upon t(5chnical grounds, thereby 
causing the plain till* delay, trouble, and expense. As 
he h:is failed in his endeavour, he must pay the costs 
occasioned by it. There will be judgment for the 
plaintilF for the amount claimed, with costs. 

Judgment for the plaintilY for L49 Is. 4d. and 
costs. 

Solicitors for plaintilF, Braliain and Pirani : for 
defendant, O'llea, 



PROBATE JURISDICTION. 
(Before Webb, J.) 



In THE Will op Henry Tiiei8.s Deceased. 



April 24th. 

Practice, prohaU — Substituted Executorship. A 
Testator appointed his widow executrix duriny her 
H/Hj aufl on her decease appointed his son-in-laiv 
executor. Probate yranted to tvidotv, reserviny the 
riyht of the son in-law to come in and prove ajter lier 
decease . 
Henry Theiss died on the 16th March, 1890, having 

duly executed a will dated 19th February, 1868, , 

whereby he appointed his "said wife executrix . . . 

'' during her life and after her death my son-in-law . . . 

*' executor." 

The widow now applied alone for probate to her as 

executrix. 

Power, in support — The appointment of successive 

executors is good ; Williams on Executors (7 Ed.) 250; 

re FUzpatrick, 3 V.L.R I.RM. 62 ; re McXee ami 

Andrews {\l V.L.R. 116). 

Webb, J. —On the authority of the cases cited I 

grant the ajjplication, reserving the rights of the 

executor to come in and prove on the death of the 

executrix. f^ r^r^ri]r> 

Proctors : Bralie and G'aifciitized by V:iULi^lV^ 
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TxTHE Will of Alfrkij Bki kwitu, Dkckaskd | 
May 1st. I 

Practice, frrohfitf.—E./ecuf(tt'fi nrcordifif/ dt flic tenor ^. 

''Hniiiiciis^' lifJil to luc.tui '* E.t:ccuturs/^ ' 

Application to a{)[)oiiit tlic^ l)"low-iiK;ntiom*d 
llaniiali BcH'kwitli and Tlioifias IJraitliwaite i-xccutors 
accrdiiig to the tenor. 

Alfred He,ck\viih died on the 27th February 1«S:>0, 
leaving a will dMt*»d the; 10th FebruMry, ISIIO". The 
will, so fjir as is material, was as follows : - -*' This is the 
"last will and testament of me whereby afterpayment 

**of all my just thjbta T, A'frod Beekwith, 

*'of will and ))equeith to my wiie nnd seven 

** children " [.ill his property, specifyin;;^ it in detiiil] 
....*• and r hereby nominate for my trustees my 
" wife, Hannah Ik^ckwith and Thnmjis Braith- 
'^ waite . . . . " There was no appointment of 
executors, and no directions to the trustees. 

Weigally in support, cited re fiaitnt (2 A.L.T., 1). 

Ifis Honor ;[i;ranted tlie application. 

Proctors, Waifjall and Dobson. 

SUPREME COURT SITTINGS. 



(Before llolrovd J.) 

Bagley Bros. Axn Co. v. Ellison, 

April i\ 24. 

Promissory Sote — Blank left for payee a name — Can- 

ceJlatioit, of iitamp — ^^ Stamp Dutiets Art 1H70" Xo. 

615 8.8. 46 47, 8ub8 1 1. 
.1 promL88ory tu)te issued in hlank prinui facie implies 

an authority in a bond fide holder to insert the name 

ff the payee. 
Semhlc ; if the stamp on a joint aiul several jtromissory 

note, made by two makers, is cancelled by the maker 

siyniiig last, the note, though invalid as ayauvst the 

first maker, may be valid as against the second. 

Action l)y Bjigley Bros, and Co., against Joini 
Tliomas Ellison to recover LI 54 l(Js. Od. principal and 
interest due to them as the payees and holders of a 
joint and several promissory note made l>y the 
defendant and one A. M. Johnson. 

[The facts appear in the judgment.] 

Bryant (witli him Farloio), for the plaintiffs, opened 
the case. 

Fink, for the defendant. The note contained i\ 
blank for the payee's name and instructions were given 
to Ford who was acting for the plaintiffs to insert the 
name of Ha wkes as payee. The plaintiff by inserting 
the name of Bagley Bros, and Co., in violation of the in- 
structions have avoided the note. The plaintiffs had 
no authority to till in their names as pay(«es ; (Jnifehley 
V. Mann (5 Taunt r)2:)). The date of the note is Wvd 
^lay 188i) and the stamp bears date 5-;J-89 and the 
initials J.T.IO. ; wjien this note came into the iiands 
of Bagley Bros, it was not duly cancelled under s, 57 



subs 4 Stamp Act 1879 ; XichoHs r. Crispe (12 V.L.i^ 
Gi'i) 'Jj'oldberg v. Devlin (['2 V.L.ii. 7H.-)) ; althou-li 
the name »I. T. Ellison appears tirst on the bill, John- 
son really signed tirst and E lison therefore was n<^t 
the pn»pcr person t) cancel the stamp under s. 47 ot 
the Stamji Act, (/oldberg v. Dedin ; I/arriuian r. 
Parches (II V.L.K. 2:54). 

Jiryanf, in reply. It is for the dctV'ndants who dis- 
pute the valid cancellation to prove that the person 
who cancelled the stamp did not sign tirst y^cr llolroyd, 
J\ Ilarriman c. Parches. In the hands of a bond fide. 
holder a bill of exchange may be duly sUimped if when 
ln' received it, it bore a proper stam[) cancelled witli 
the initials of the acctjptor and a date a few days sul>- 
setpient to the dcite of the drawing Whitty v. Dnnnififf 
(6 V.L.U. 321). Br.gley Bros, were bona tide holders 
of the bill and as such were entitled to till in their own 
names iis payees. Minet v. (ribson (1 11, Bl. G08) ; 
Cratchley c. Clarnce (2 M. and 8. 1)0), Altwood r. 
Griffin (Ky. and M. 426) ; Byles on Bills (14 ed.) 92. 

Car . at I . valt. 

Hls Honou. -The plaintiffs sued upon a joint and 
several promissory note nnide by the defendant and 
one Johnsuii, and dated the 3rd of May 1889, the 
amount of which, with interest, they seek to recover 
from the defendant. They proved to my satisfaction 
that they had been the endorsees and holdiirs for value 
of two joint and several promissory nites made by 
the defendant and Johnson for £97 8s 7d and L98 1> 
3d respectively which, were overdue, and of which 
they were pi*essing the defendant for p.ayment ; that 
an offer made by the defendant t^* James L^itrobe 
Biigley, a member of the plaintili's' tirm, to take up 
these tw.) promissory notes by his cheque for L.jH, 
and another promissory note for LI49 14 Gd, payable 
one month after date, was accepted by Bagley ; and 
that in pursuance of this agreement the defendant 
handed to Mr. Ford^ the plaintili's' solicitor, liij» 
checjue for L">0, and the note now sued on, to he 
delivered to the plaintiffs, getting back in exchange 
the two promissory notes for L97 8s 7d and L98 Is 
3d. These two notes, together with a third, had btH-.n 
endorsed to the plain tills by way of security f«»r 
advances pjist and future by one Hawkes, who was 
the pa\ee. The three not(»s which Hawkes (Mulorsed to 
the plaintiffs he had received from the defendant and 
Johnson in payment for the land purchased by theiii 
from him. The defendant and Johnson had Imen 
severally sued upon the third note in Hawkes's name 
by the plaintiffs' instructions; and the actions had 
been settled by the defendant Ell son with Ford, 
acting as for Hawkes, for the sum of LI 15, iiicluding 
Ford's costs. This settlement wiis effected two day^ 
before the other. When the plaintiffs received the 
promissory note for LI 19 14s Od there wjuj a blank 
left in it for the payee. The defendant alleged that 
he had instructed Ford to insert Hawkes's name as 
payee, and that the name of " Bagley Bros, and Co." 
had been in.serted by Ford in violation of his in.strae- 
tions. The name of the plaintili's' firm was inserted 
by Mr. J. L. Bagley. Ford denied that lie had been 
instructed to insert Hawkes's name, or that ho 
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had even olserved the l»lnnk. 1'liere wjis not a 
tittlt* of eM'lencc that 'ith**!' of the plaintiff's 
wiiij aware of instructions as to Kllini( in the nauu* of 
the payee hnvin^j been j^iven to FonI, if any sueli wen* 
<riven. If the blank hail I een left with this view, a« 
Ford's ni.in.igin*^' clerk shrewdly surmised, ot allowing 
the pleintifl's to fill in either the name of their linn or 
that of Hnwkes. as it might suit tliem, that would 
liave been quite natural, and no more than tlie 
plaintiffs were entitled to ask, l)earin<; in mind that 
Hawkes was liable as endoi^ser on the two promiss^»ry 
notes which they were surrendering. The derendant, 
however, insisted that Bagley ha- 1 no authority to 
till in the name of his firm as payee, and that by so 
d»in^hehnd avoided the note on which they were 
suinir. The defendant's counsel, ar^uini? for the 
probability of the defendant's story as opposed to 
F^)^d's, stated as d(»fendant's reason for re* 
quirinix th:«t Ifawkes's name should be inserted 
that he and Johnson had had other transactions 
with Tfawkes, Mid had cl.aims against iiini, and t! at 
they wanted, if sued on the promissory note, to be 
able to .set off those other claims. Cases were cited 
oii both sides upon thefjuestion of Barley's anthonty 
to insert his firm's name as payees. I have examined 
all these cases and such others as J could find, but 
none of them, in my opinion, sup})ort m tlio slii^htest 
dejxree the defendant's c intention. In Cmtchlnf v. 
CI iravce {'1 Man and Sel., 90), it was decided that 
the drawer of a biil of exchange which had been 
issued hy him with the blank left for the nnme of the 
payee, and had been filled up by w houtljldf' holder 
Avith his own name as pnyee, was -liahle in an action 
of assumpsit hrou<^ht against him by the iiolder of the 
bill. Lor<l EUeidiorough said that by leaving the 
Vdank the drawer undertook to l»e answi^rable for the 
bill when filled up in shape of a bill : and J'agley, d., 
added that issuing the bill in blank without the name 
of the payee w.ms an authority to a honti-Ji(h holder to 
insert his name. In Atturnul r. Ori/fnt (Rifnn r. 
Mtunhj. 4*20), it was held by Best, C\J., on the 
authority Crutvhhy r. Clnr<mct\ that an acceptor 
who accepts a bill in blank undertakes to be 
answerable for it rs a bill, and that any hond- 
jiile holder may insert his own name as payee 
and endorse it, and the endorsee mav sue the 
acceptor in aj^sumpsit, which is as much as to 
sny that the acceptor, accepting with the payee's name 
in blank, gives authority to fill in the name of a payee 
as against him. UeHt, C.J., is reported to have said : 
— '* My I^^rd Ellenborougirs judgment is express that 
one who accepts a bill in tfiis form undertakes to be 
answerable for it in the shape of a bill." If the re- 
port is correct the Chief Justice was mi?tal:en. Lord 
Ellenborongh was speaking of the drawer. Iiut Lord 
Ellenhorongh's dictum, as well as that of BoyJpy^ J., 
ninst in my opinion be equally applicable to fin accep- 
tor as well a.^ a drawer. who|:as.ses a bill, or, to speak 
more strictly, an irchoate or imperfect bill, out of his 
hands with a blank left for the payee's name. He 
delivers it to be perfecteil 1)\ somebody. Chittif says 
(10th Edition p, 106): — *'in an action against the 



acceptor the holder must prove an authority from 
the drawer for inserting his {ij\, the holder's) name 
as payee, beoaus«* otln-ruise the acceptor may not he 
able to charge the drawer with the value of the bill." 
For this proposition he cites CrntchJey r. Manny (5 
Tijunt. x)'!^) which is in point, althougli the head- 
note is quite misleading. In that case it was held 
that there was sufhcieut evidence of such an authority 
but that proof u\ the authority was required. How- 
ever, it was decided in llnrrey r. dm*' (31 Ij.T. N.S. 
fl4, C. IM».)that, if the drawer's name is not inserte*! 
in a bill, anylnxly who gets the bill fairly is at least 
prima fnctp entitled to insert his own name as drawer 
' and sue the acceptor : that is, that merely leaving the 
blank is privmjacip evidence of authority to am body 
who holds it ho'najtifp and without notice to fdl it up. 
(See also yt//v/^ V. Dixov^ 6 Exch., 869, and per Parke 
r>aron, p. 872 ; and Iloynrth v. Latham, 3 Q.B.I)., 043 
per Hramwell, L.J., G47). In none of these cases is it 
I disputed, and \ do not see how it could be disputed, 
that ^\hen a bill of exchange is delivered hy the 
drawer to a creditor in payment of a debt, with a 
blank left for tiie name of the payee, that is not suffi- 
cient, J might say conclusive, evidence, even against 
the acceptor, of the creditor's authority to fill in iiis 
own name. Still ch-arer, if possible, must be the 
authority of a creditor to supply such a hlank, when 
his debtor makes aiid delivi rs to him a pronn'ssory 
note, and the maker himself is sued. In the pnsent 
case the defendant himself ought to have inserted the 
name of I^agley JBios /uid Co as payees, if he had filled 
up the note contormably to the terms of his agree- 
ment with Mr. J. L. iJagley. ilis own testimony 
entirely concurs with liagley's as to what those terni«^ 
were. The note sued on was to be given hy Johnson 
and himself and was to represent the balance of the 
promissory notes returned with interest at 10 ])er 
cent, from their due dates atjd Ford's charges. He 
and Johnson were to b<* liable to the plaintiffs for th** 
full amount of the balance. It would have been 
a fraud on the plaintiffs if the defendant had 
induced them to accept with their eyes shut a pro- 
missory note for this balance so drawn that he could 
hnve ple:ided a set-olT or raised a countc'r-claim in 
respect of some transactions between Hawkes and 
himself, or Johnson and himself and Hawkes. I 
hardly know how it is put ; but, liowever, it is put, 
the defence is as inequitable as can be conceived. 
The d<*fendant had repeatedly iniplored time for pay- 
ment, and had been granted great indulgence, on his 
plea that Johnson could pay nothing, and that he 
had to be resp(»npible besides lor the ccsts in the action 
i brought *»gainst Johnson. Jt would have been fail if. 
as I have alieady intimated, the defendants had 
4 allowed the plaintiffs, having their eyes open, tiie 
I option of insert in ic Hawke's name as payee, and 
' getting his endorsement to them. l»ut to try and 
|j trick the plaintiffs out of the Ix'nefit of the |irr«missorv 
; note, taken by them in ii dulgent settlement of tiieir 
I claim against him, wouhl have been a deceitful act on 
the tUfendaKt's pait whi«h I do not think he intended 
to couimit, If he did intend it, I must go furtlier and 
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say tlidt he ouglit not to be permitted to rely on such | lation, is lie prohibited from suing uj'on it, or further 
a tViiudulent intention. Another defence has bren , than that, is tho jud«re at the trial or hearint^ of tb<- 
urged. It is a very shabby one, and, small a^ is the , action prohilnted from receiving it as evidenced 1 
point to which it has been reduced, it involves a think not. and ior that reason 1 hold that ihe obj«c- 
question of some importance upon the construction tion trken by the defendant's coun}=pl cannot in law 
of the Stamp Act Xo. 645. According to tie icsti- I c sustained, assuming the evidence ot h's witnesses 
mony of the defendant and Johnson, the promis.sory ) on the point to be true. Another ground might he 
note on which this action was brought was suggested for refuting this objection. It was not 
signed first by Johnson at his private house, and urged, and therefoie I wifc^h not to pronounce any 
afterwards by Ellison in Ford's office, an(l the ^ opinitn upon it, but to mention it, as it is worthy of 
stamp was affixed and cancelled ly Ellison on the ^ consideration. The note sued on was a jnint and 
day on which it was handed to Ford, that being the sevei-al promissory note. Treat it as wnste paper so 
day of its date. Unquestionably Ellison was implierlly, ' fnr as Johnson is concerned. P^llison alone has been 
if not expressly, authorised by Johnson to affix and sued upon it. Is it not good against him 1 The stamp 
cancel the stamp on his behalf. The stanjp affixed i uas proved to have been aifixeil to it by him, if iiisevi- 
was of sufficient amount and eflectually obliterated, dence was true, at the time when he signed the note, 
It bore Ellison's initials, and the figures 5 I 3 | S9 on | and therefore, so fir as regards his several lial)ility, ;it 
its face. Ellison's signature to tlie note is written i the proper time. Are not, then, the plaintitls pro- 
abo\e Johnson's, leaving very little room for Johnson's ; tected by sub-section 1 of section 47 as against Elli 
name. It is written on a line left for a maker's name, ' son, oris the eff'ect of this subsection in their favour 
there being oidy i>nesuch line ; and looking at the note i as against him defeated by the fact of Johnson's name 
alone, anyone would suppose that the defendant had also appearing as a maker of the note? (See (-ohlhery 
signed it tirst and was the proper person to cancel the ' v DptHh, 12, V.L.R.) 1 direct judgment to be 
stamp. Ford swears that both Johnson's and K Hi- i entered ft »r the plaintiffs for 1.15$* 1 6s. 8d. (being for 
son's signatures were attached when he received it, | the principal of the promissory note and interest tiiere- 
and 1 certainly entertain grave doubt whether Ellison on at 8 per cent from its due date to the i^nd of 



did not sign lirst, as he appears to have done. The 
bui-den of proof lay upon Ellison, and he has not con 
vinced me to the contrary. The defendant's position 



A]>rib up to which time the intere.st was calculated by 
Mr. Rennick), with costs of the action. 

Judgment for the plaintiffs for LI 59 10s. i<i\. and 



is that .Johnson, having signed the note first, and Elli- costs. 

son having cancelled the stamp, the plaintiffs must | Solicitors, for plaintitTs, /Wt/; for defendant, 

rely on the proviso in sub-section 4 of section 57 of i Hfirald. 

the Stamp Act, and have failed to show tiiat when the , " 

noti^ came into their hands the stamp appeared to h/ive ' 

l*en duly cancelled as that section r1equi.-ed, inasmuch; IN THE Sl'I'REME COURT OF TASMANIA. 

as tlie tignres 5 | 3 | 89 do notrepresent the true date , 

of cancellaiion The act does not prescribe the man- ; ([>,.t\3,.p j^j^. j^iHibert Dobson, Chief Justice)) 

ner m which the true date of cancellation is to be 

written. It is merely by a conventional arrangenu'nt 

amongst business men that such a symbol as 5 | 8 ( (IN CHAMBERS). 

89 has come to signify anything. It would now ordi- ' 

narily be taken to mean the 5th day of March in the j .. ., 

year of our l.ord 1889. But what the writer intended | Humpfp v. J^f.k 

to siufnily was the 3rd day of May hi that year, and I April 10 and 14, 18.S1> 

by an almost manifest error he has written 5 | 3 | 8!) ^w/z^i//* f. Lee, Cascade JWfirery Covipany Limited^ 

for 3 ' 5 I 81). From their knowledge of extraneous I Claimants. Hills of Sale Amemhtymf Art^ 31 Vw, 

fsic^^^s, the plaintiffs, if they had scnjtinised the stamp | -Vf>. M s. 1 . —limeiral of reyist ration — Affidavit — 

carefully, could hardly have doubted that a mistake] Stat<ime at of residences of parties — Possession under 

bad been made in the dnte of cancellation written , ^'^id bill of sale yood as against Sheriff— I nter- 

across it, although they could not have been abiolutely | pleotier. 

certain of tlie fact. On the other hand, looking at the , Solicitor deneral for claimnnts. 



instrument alone, it docs not exhibit any defect in the 
canctllation. If a man puts his name to a piece of 
blank ])aper, affixes a stamp to it, cancels the stamp 
by writing on it his initials, and the true date of can- 
cellation, and afterwards fills up the pnper as a promis- 
sory note for an amount cov(>red by the stnnip and 



Mngliston for execution ci'editor :— The bill of sale 
is void as the affidavit made on the re-regi.^trntion of 
the l)ill does not state the residence of the grantee as 
it was stated in the bill of sale Ex. p. Webstei- in re 
Morris 1-1 ch. D. 137. 

The CniKF Justice.- -This case comes before me on 



i.ssues it, what illegality is there in this? I know of , an interpleader summons taken out by the Sherifi: 
no law that prevents his doing so. And wlint is the | On February 28th, 1884, the defend.Mn't Ty»e, leing 
person to whom the instrument is delivered recpn'red ^I'f" landlord ol the Imperial Hotel, George's P.ay, 
to do but to look at the stamp on the instrument, and j assigned all the chattels, eu\, in the Hotel by a bill ui 
if there is nothing apparently incorrect m the cancel- ' sale to the Cascade CJo., to secure the sum of I.5:'3 
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yniid to him by tlie compsiny. The hill of sale was 
renewed from time to time, and histly on March 5tli in 
the present year. On March 7th, the company under 
its seal, appointed Thomas Ifaley, and Thomas 
Merrick, his deputy, to receive the money due under 
the bill of sale, and in case of default being made in 
payment of it to seize the chattels assigned. Haley 
s>erved a demand in writing for payment, and after 
default had been made for 24 houi-s he entered and 
seized the cliattels, and left his deputy, Merrick, to 
retain possession on behalf of the company. On the 
17th NIarch Haley posted on the front of the hotel, in 
the bar, and on the water trough in front of the hotel 
and on the telegraph poles through the township, a 
j)lacard announcing that the chattels had been seized 
by the Cascade Co., and would l)e sold, and an 
axlvertisement that the cliattels would be sold on the 
20th March, was inserted in 7'Iie Mercury on the 18th 
March. Merrick, from tlie time of his taking possess- 
ion, received the moneys taken in the hoi el. llumpll" 
recently recovered judgment against Lee, and a writ 
oiJi,Ja. was issued to recover the judgment debt, and 
wius placed in the hands of the Sheritt''s baililT, Morling, 
to execute. llnmptF had also obtained a judgnjent 
against Merrick, the deputy-bailitf, and had some 
weeks previously obtained an order for commitment 
jigainst him under the Debt(»r's Act for non-payment 
of the judgment debt. Merrick swore that Mr, Grant, 
the solicitor for Rumpff", promised that he (Merrick) 
should have six weeks within which to pay the debt 
before an order for his commitment should be enforced 
and that only four weeks had expired on March 19th. 
Mr. Grant informed Morling, the Sheriff's bailill'that 
the Cascade Co. was in possession, that he meant to 
dispossess them, that he was going to arrest Merrick, 
and that he (Morling) Wfis then to go in. Mr. Grant 
proceeded to cause the order of commitment to be 
enforced against Merrick for failing to pay the debt 
due by him to Rumpff, and a policeman went to the 
Iin[)erial Hotel when Merrick was in possession, and 
arrested Merrick on the commitment, and took him 
away down the township. Haley saw him in custody, 
paid the money due, and at once sent him hack to tiie 
iiotel to continue to hold possession. He was absent 
for 20 minutes. In the meanwhile, so soon as Mr. 
Grant had secured the removal of Merrick from the 
premises, the Sheriffs bailiff, Morling, by Mr. Grant's 
direction, entered and seized under the Ji. fa, on 
behalf of RumplT. Merrick returned, and he and 
Moiling continued on the premises. Tlie sfile com- 
menced on the 20th, as advertised, when it was stopped 
by the Sheriffs bailitl'on written instructions from Mr. 
Grant. It was ^subsequently proceeded with on the 
21st. The.se are the facts so far as material. Before 
me, the affidavits filed on renewing the bill of sale were 
objected to as being informal, and the last one so 
clearly failed to give effect to the statutory require 
ments of the Bdls of Sale Act, that it was conceded 
that the bill of sale was void as against an execution 
creditor for want of valid renewal. The right of the 
parties, then, depended upon whether possession of 
the chattels was taken and retained by the company 



before and at the time the Sheriffs bailiff assumed to 
seize them under^'./a. This position seemed to be 
questioned during the hearing of the summons. But 
in Emanuel v. liridyer^ L.R, 9 Q,B, 286 (followed in 
ex parte JoaeJyiie, 8 CA. d, 326)^ it was held that where 
the giantec of a bill of sale takes possession of the 
goods comprised in it and advertises them for sale as 
the goods of a grantor^, sold under a bill of sale, the 
goods though stin in the house of the grantor are no 
longer in the ajiparent possession of the grantor with- 
in the meaning of the Bills of Sale Act, and the bill of 
sale, although not duly registered, is valid against an 
execution levied on the goods of the grantor. Mr, 
Muyltton contended for the execution creditor, Rumpff, 
that when Mr. Grant had caused Merrick to be 
removed by the constable under the commitment 
order, that the possession by Merrick for the (>ascade 
Company was thereby abandoned, and that Morling 
could at once lawfully enter and seize for Rumpff, and 
the rights of the parties on this summons depend 
ujion this question. I have found no case as to what 
would amount to abandonment of possession undler a 
bill of Side ; but there are cases as to abandonment of 
possession oy a Sheriffs bailiff, and also by a broker 
distraining for rent. As to a Sheriffs bailiff, the law 
is that he must ^^ continue in actual possession of 
g »ods seized," Watsou^ 273. in Acklaud v. Paynter^ 
8 Price^ 99, Garrow B. says * The case of Blades v. 
Arundle does not establish that an occasional absence 
(by a Sheritrs officer) would amount to an abandon- 
ment." He adds, " But surely a man might leave the 
premises on some occasion, as for food, for instance.' 
In that case the Sheriff's officers were seen on several 
occasions five or six miles away from the farm on 
which they had levied. Richard (chief Baron) said, 
'^ Any absence, uidess satisfactorily explained and 
accounted for would, however, be prima facie an 
abandonment." Graham B., in the same case, says : 
*• 1 do not mean to lay down the general proposition 
that a Sheriff can in no case quit possession without 
any qualification ; but I should consider that to show 
it not an abandonment, he ought to be able most 
clearly to account for it, as l)eing caused by some 
urgent necessity, and to give Siitisfactory evidence of 
that." In the more recent case of Bannister v. llyde^ 
29 L,J.y Q.B.f 141, a broker, who was put into 
possession of goods distrained for rent, went out of 
the house for the purpose of getting some beer for his 
meals, which he took on the premises, and on his 
return found that the tenant had locked the outer 
door, and refused him admittance. He burst the 
door and re-en tored, and the Court held that he was 
justified. The Judge left it to the jury whether the 
broker left with the intention of returning, and they 
decided in the affirmative. Here Rumpff, through 
his solicitor, caused Merrick to be removed from the 
premises against his will, and then took advantage of 
his compulsory and involuntary absence to seize tlie 
goods, which it was his duty to hold. Merrick's 
absence was created by urgent necessity. The money 
due was at once procured and paid, and h% thereupon 
returned to his post after an absence of 20 minutes 
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only. This sceuis to mo to be a short temporary 
absence, crented by urgent necessity, and undertaken 
animo revertendi. It is an absence far better 
accounted for than tliat of the broker who went off 
the premises for l)ecr. I am of opinion that it would be 
discreditable to the law, if such a course of procedure 
as that which was adopted in this case could prove 
successful and alter the rights of the parties. My 
judgment is for the claimant with costs. 

Hookey and Young (agents for //. Grant) Solicitors 
for execution creditors ; Dobnon, Mitchell ami All})ortj 
solicitors for claimants. 



(Before Sir Lambert Dobson, C.J.) 



j but trade was not necessary to an act of bankruptcy, 
' nor was property essential to bankruptcy, and the 
; question of ulterior motives, such as the political one 

advanced hy the debtor, could not be con:>idered. I 
. see no escapi; from what was distinctly laid down in 
J the Act and by the autiioritiea quoted. The debt was 
' proved, and there was an act of bankruptcy. I have 

only one course, and that is to adjudge the debtor a 

bankrupt. 

Crisp and Crisp solicitors for petitioning creditors ; 

Perkins and Drew solicitors for debtor. 



IN CHAMBERS. 



IN BANKRUPTCY. 

Exp. Executors of J. Lord in re St. Hill. 

March 31st, 1890. 

UndiBcJiarged bankmpt — ^Second adjudication of 

bankruptcy — Validity. 

Windell Hill St. Hill, a retired colonel, was adjudi- 
cated a bankrupt on the 22nd April, 1880 and had 
never obtained an order of discharg(;. On the 11th 
March, 1890 a bankruptcy petition was presented 
against St. Hill by the executors of the late John Lord 
who alleged themselves to be ci-editors for L98 in 
resf)ect of a judgment obtained by the late John 
Lord against St. Hill in May, 1885. 

D. Crisp for the petitioning creH iters : — cited 
Morgan v. Knight, 15 C.B. (N.S.) 669 and Ex p. Wat- 
kin re Roberts 12 ch. D. 380. 

Perkins for St. Hill : — Tlie petition is bad as it 
does not comply with the form, l>eing headed ** In the 
Supreme Court " inste^vd of being addressed " I'o the 
Supreme Court." (2) The adjudication ought not to 
l)e made, as St. Hill was at the time of the presenting 
of the petition and still is an undischarged bankrupt. 
(3) The Court ought to refuse or adjourn the petition 
as there was no estate of the debtor's which could be 
realized. 

TiiE Chief Jubtick. — In Morgan v. Knight it was 
decided that property was not essential to a man 
Ijoins: declared a bankrupt. 

Perkins, — The petition . has been presented against 
the df^btor for political purposes, and for that reason 
should be dismissed. Moreover, the cases cited for 
the petitioning creditors are distinguishable as those 
cases had reference to trivders whicli Colonel St. Hill is 
not. 

The Chief Justice. — " 'J'he objection of the word 
"in" l)eing in the petition instead of the word "to" is 
to > technical to be held at all : it wjis one of those 
matters which wtis settled by the 76th section of the 
Bankruptcy Act. What wjis necessary for adjudication 
by the Court was proof of deht, and there is a record 
of that in the judgment of t\\v Court, no other proof 
being necessiirv, which Inul been revived in favour of 
the petitioners. Colonel St. Hill was not a trader. 



(Before Webb, J.) 



GiBDS v. HOWDBN. 



22nd April. 

Kid'is of Suirreme Court 1884, Order XIX r,r. 15-27, 
Order XXV, r, 4 — Points of Law raised in Uie 
pleadings — Gene7''al demurrer is not a good plead- 
ing under tlie present rules oj proce*iure — 7Vt« poiyU 
of law relied upon must be specifically stated. 

Application on behalf of the plaintiff under Order 
XIX. r. 27 calling upon the defendant to show cause 
why paragraph 4 of the defence should not be struck 
out on the ground that it is em harassing. 

The action was brought {inter alia) claiming an 
indemnity by the defendant as equitable assignee of 
a lease for the forfeiture and loss of the said lease 
occasioned by the default of the defendant. 

The 4th paragraph of the defence was as follows : — 

*' He will object that even assunuug the allegations in the 
. statement of claim to be true, he is not Jiablc to indemnify 
the plaintiff for his alleged losses in connection with the 
forfcicure and loss of the said lease.'' 

Mr. NeigJdtmir in support. — The form of pleading 
adopted in paragraph 4 of the defence is that of the 
old form of general demurrer and is opposed to the 
effect of the present rules of procedure. It is not 
sufficient to state that the claim discloses no cause of 
action. The particular point of law must be alleged 
on which the objection is based. In the forms given 
in Appendix E sec. III. the particular point of law 
is in all instances set out. The present pleading is a 
violation of Order XIX. r. 15. 

Mr, Fink to oppose. — If the facts as pleaded do 
not show a cause of action, it is sufficient to state so 
without having to set out the particuhir points ob- 
jected to. 

His Honor said. — A general demurrer is not good 
pleading now. A defendant must state what the 
point of law is on which he relies. A mere state- 
ment that the plaintiff has no right to recover is not 
sulficient. The paragraph must be struck out. 

Solicitors for the plaintiff, Wisewotikl, Gibba ajid 
Wisewould ; for defendant, Finh^ Best arid Phillips 
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(Before \Vel>b, J.) 



Bank ok Austkalasia v. Hamilton. 

23rd April. 

RhUs of Supreme Cmtrt Order XLY. r. 2 — Qamisher 

order — Farlnei'thip Jirm — A gnniishee. order cannot 

be made tinder Order XL V. r. 2 attaching a debt 

due from a partnership Jinn described by its partyier- 

ship name. 

Garnishee ordrr nisi taken out against a partner- 
ship fimi in the name of the partnership and served 
at the place of business of the partnership. 

A preliminary objection was taken on behalf of 
the garnishees that raombers of a firm must be 
served individually. A garnishee order cannot l)e 
made attaching a dobt due from a firm descrilied in 
in order nisi by its partnership name Walker r. 
Rooke 6 Q.B.D. 631. 

In support it was contended — As long as a firm 
carries on busmess and resides within the jurisdiction 
the firm may be attached as well as an individual. 

His Honor said. — The order nisi must be dis- 
charged. The case of Walker v. Rooke is very clear. 
The English rules were altered to meet that very case. 

Order nisi discharged with costs. 

Solicitors for plaintiff, KHnge^ider, Dickson and 
Kiddle ; for garnishees, Crisp Leims and Uedderunck. 



(Before Hood, J.) 



Reg. v. Cane and Jambs. 



8th and 12th May. 

Criminal Imw — Money found o^i prisoners at the time 

of their arrest — Applications to hand over money 

found on prisoners at the time of their arrest for the 

purposes of their defence shoidd be made to the Judge 

at the trial and not to a Judge in Chambers, 

Application on behalf of the prisoners for an order 

on the police to hand over to their solicitor certain 

monies found on their persons at the time of their 

arrest for the purposes of their defence. 

The prisoners were committed for trial for a bur- 
glaiy in Victoria. They were ari-ested in South Aus- 
tralia and certain South Australian bank notes and 
some cash were found on them at the time of tlieir 
arrest. 

The Crown Solicitor stated that the money was not 
required for identification but submitted that as no 
presentment had yet l>een filed in the Supreme Court 
the prisoners were not before the Court and thei-efore 
there was no jurisdiction to make the order. It was 
also stated that the same objection was taken in the 
case of Reg, r. T^awrence ante pg. 147 before 
Hodges, J. 

Mr. Maclfugh in support relied on Reg, v, Latvi'ence. 

His Honor said I will consider the matter. 

His Honor on a subsequent day said : — This was 

an application for an ordor that certain monies found 

on the { ersons of the prisoners at the time of their 



arrest siiouUl be handed over to tliem for the purposes 
of their defence. The attidavit in support states that 
the prisoners had certain bank notes on a Soutii Aus- 
tralian bank and a certain amount in cash amounting 
to £10 12s. Od. which they swear is their own money 
and not the proceeds of the robbery. The Crown has 
not filed any answering aflidavit and I tiierefore take 
it that the moneys belongs to the prisoners and the 
police were wrong in taking it away from them. The 
Crown Solicitor has raised an objection to my jurisdic- 
tion in Ciiambers to entertain the application in as 
much as no presentment has yet been filed in the Su- 
preme Court and that therefore tiie prisoners are not 
before tiie Court. The onl} authority cited was Reg, 
r. Lawn'ence ante pg. 147 and the Crown Solicitor 
stated that the same objection had been made in that 
application as in the |»resent but the case however as 
reported does not show this and I have consulted 
Hodges J., who informs me that the objection was not 
taken and that he did not consider the question of 
jurisdiction. I have examined the following cases R, 
r. Williaim, 1 A.J.R., 40;/?. v. Jones 6 C. and P. 
342, /?. V. Bass 2, C. and K. 822; R v. O'Donndl 7, 
C. and P. 138 ; R. r. Kinsey, 7, C. and P. 447 ; R. v. 
Burgess, 7, 0. and P. 488 ; R. v. Coxon, 7, C. and P. 
651 ; i?. r. Barnett 3, C. and P. GOO ; and R, v\ Frost, 
9, C. and P. 131, and in each one of them I find that 
the application was made to the Judge at the trial and 
I find no reported decision the other way. In a little 
book railed the Victorian Police Guide, by Senior 
Constable Barry, a book which it would be well if the 
police studied more carefully, I find three cases cited 
and one of them is cited as follows : — ** An application 
was mode to Mr. Justice Williams for an order on the 
gaoler at Haverford West to give up to the defendant 
(who since iiis apprehension has been admitted to bail) 
a sum of £20 wliich had been taken by the gaoler 
from the prisoner, and was then in the gaoler's posses- 
sion. The defendant was charged with cattle-stealing, 
and it appeared that the cattle alleged to have been 
stolen were the defendant's own cattle, which had 
been distrained for rent, and the cattle had not been 
disposed of by the defendant. Counsel informed the 
Court that the gaoler only required the authority of 
the Court. Mr. Justice Williams, in reply to counsel, 
said he had no summary jurisdiction over the gaoler, 
but if he wants a speculative opinion of mine, I have 
no hesitation in siivmg that if the money has nothing 
to do with the charge, it ought to be given up. I be- 
lieve it is tiie constant practice on circuit, indeed, it is 
(lone every day, to order money to be given back to 
prisoners which has nothing to do with the charge 
against them. R, v, Griffiths 8, J.P., 66." (The 
reference appears incorrect for I have not been able to 
find the case in this report). I therefore think I have 
no jurisdiction to make the order in Chambers as the 
application should l)e made to the Judge at the trial. 
I dismiss *he application, but, as in my opinion, the 
police have no right to retiiin the money in the present 
case, I dismiss it without costs. 

Solicitors for the Crown. .Cr.wr?! ^^^t^t3\^^t^^ 
prisoners, Wm. Smith. ^'S't'^^d by^OOgie 
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(Before Hood J.) 



London Discount and Mortga<je Bank Limii kd v 
Daish and ors. 

12t]i May. 

Rules of Supreme Court 1884— Orr/«r IX r, 2—S7dj- 

sHituied service — Affidavit — The affidarit in support 

of an appHcatimi for substituted service should state 

hoiv the service is proposed to be effected. 

Application on behalf of the plaintiff for an order 
for suhstitiited service of the writ with regard to the 
defendant Bradley. The affidavit filed in support of 
the application did not state how the proposed service 
was to be effected. 

His HoNORsaid : — In all applications for substituted 
service the affidavit in support should state how the 
service is propo-sed to l)e effected. Cliitty's Forms 12t]i 
Ed. 91. As the affidavit in tho present instance does 
state this I must dismiss the application. The plaintiff 
can, however, renew the application on proper ma- 
terials. 

Solicitors for plaintiff, Pavey, Wilson, and Coheji. 



SUPREME COURT SITTINGS. 



(Before Hood, J.) 



Hayes v. Levinson. 



May 9th, 15th. 

Champerty, 

Champerty implies a bargain of some so^'t betiveen the 
pluirUijff or tlie defendant in a cause and another 
person who has no interest in the sicbject iyi dispute 
to divide", the property sued for between them ij they 
prevail in consideration of that other pet son carr^/iny 
on the 81* il at his oum expense ; it is essential, how- 
ever, to make such a transaction champprty that the 
persoji carrying on the suit at his oum e:ipense should 
have no interest in the thing at variaiice. 
Question of law reserved for the d<*cision of the 
Supreme Court by a Warden of the Gold fields at 
Ballarat. 

Finlayson appeared for the plaintiff. 
Goldsmith (with him Wasley) for the defendants. 
[The facts and arguments appear in the judgment.] 
His Honor. — This was a question of law reserved 
for tho opinion of this Court by the gold fields warden 
at Ballarat, under section 22 of the Mines Amend- 
ment Act 1872, No. 446, in a proceeding before him, 
in which Anastasia Hayes was complainant and Mark 
Levinson defendant. By her summons the com- 
plainant sought to have it declared that the defendant 
was in illegal occupation of certain Crown lands at 
Ballarat East contrary to the Ballarat mining by-laws, 
and that the defendant should be ordered t^ remove 
therefrom, and that possession thereof should he given 
to the complainant. The complaint came on for 
hearing on October 5 1889, and it was proved that the 
defendant was the registered holder of a machinery area 



on the land in question, but was not the holder of 
any'' claim or water-right under tlie hy-laws. Tli« 
complainant's son was then examined, and pi-oduced a 
miner's rijSfht in his mother's name, but in cross- 
examination he stated that he took out this right for 
his mother, a woman of 70 years of age, and paid for 
it out of his own money, and that it was taken out for 
the purpose of these proceedings, he having given tho 
instructions for the summons and l)eing liable for the 
costs. He further stated that he luul applied to be 
registered for part of the land in question, and had 
been registered for part of it, and was interested in 
the present suit, and wanted to get a clear title to the 
ground, as he had improvements on it and a residence 
area, and had taken these proceeilings in his mother's 
n.ime under legal advice with the object of clejiring 
his title to the ground. Upon this evidence it was 
contended for the defendant that champerty was 
disclosed, and the warden expressed his intention of 
finding in favor of the defendant on this ground, but 
at the request of the complainant's solicitor, ho h.is 
stated this question of law for the opinion of this 
Court, " Did the evidence given disclose champerty.'' 
No Court will enforce a contract tainted with 
champerty, and whenever the right of the plaintiff 
in respect of which he sues is derived under a title 
founded on champerty or maintenance, his suit will on 
that account necessarily fail. But there is no case in 
which a plaintiff who luis a right has lieen defeated in 
the enforcement of that right because of any collateral 
champ(*rtous bargain he may have made in connection 
therewith (Collins v. Ilnyps, 6 W.W. and A'B. M. at 
p. 11 ; Hilton V. Woods,'LM. 4, Eq. 432.) So that if 
the defendant here is in illegal occupation of this 
ground, and tho complainant is entitled to possession, 
the fact that there is a chaniportous arrangement 
between herself and her s »n, not in issue in this suit, 
would not be any bar to her success. If the plaintiffs 
case i? not found«Ml njwn any such bargain, but is 
otherwise valid, she is not to l»e defeated hy reason 
of any collateral illegal agreement she may have 
made with a stranger. Therefore, I do not 
think that the evidence disclosed champerty 
£0 as to afford a defence to the defendant if illegally in 
possession, but as the case has to go back to the warden 
it may save expense it I state that in my opinion the 
evidence does not point to champerty at all. Cham- 
perty implies a bargain of some sort between the 
plaintiff or the defendant in a cause and another 
person who has no interest in the subject in dispute to 
divide the property sued for between them if they 
prevail in consideration of that other person carrying 
on the suit at his own expense. Such a bargain is 
unenforceable, as it has been considered to \>e contrary 
to public policy to allow strangers to interfere and 
foment litigation. But the rule does not apply when 
the person maintaining the action has an interest in the 
thing at variance. He is doing no wrong to any one 
if he is merely assisting a plaintiff in establishing a 
common title against a wcongdoor. especially where 
such assistance is not purchMFod under any agreement 
by which the party assisting gets a share in the 
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subject matter of the action, which he otherwise would 

have no title to. (See Guy v, Churchill 40 Ch. D. 

481, James v. Kerr^ 40 Oh. D., 449. Bradlaugh v, 

Newdigate, 11 B. D. 1, Wood v. Freehold Co., 1 V.R., 

Eq. 168, and cases there collected.) In the present 

case it is true that the son of the complainant is 

paying the costs, and is therefore assisting in the 

suit, but his real object is plain. He claims a part of 

the land sued for, and is therefore desirous of proving 

that the defendant is illegally in possession. He is 

advised that, under the mining law, the defendant's 

title to that land may be tested in a complaint by 

any person holding a miner's right, and he has put 

forward a dummy for whom he has purchased the 

necessary qualification to act as nominal plaintiff. 

If the suit succeeds, the son may get a portion of the 

property, but if so, he will get it by virtue of his own 

title, and not by reason of any agreement to divide 

with the complainant, his prior registration prevailing 

over the subsequent miner's right. I can discover no 

evidence of any bargain by which the complainant 

agrees to give up portion of the land to wliich she 

may be entitled in consideration of her son furnishing 

the means to pay costs. I rather consider the son 

as the real plaintiff, and the case analogous to those 

in which a stranger is put forward to trespass upon 

realty with the object of an action being brought to 

try title. In such a case the stranger is a nominal 

party, the claimant being the real suitor, bearing all 

the expense, but there would be nothing illegal or 

champertous in such arrangement. It was suggested 

by the defendant's counsel in his argument that 

Hayes's evidence had been misunderstood, and that he 

did not intend to lay claim to any of the land in 

dispute, but was referring to some other land, and it was 

then urged that he is not interested so as to be excluded 

from the charge of champerty. This argument defeats 

itself. If Hayes is not claiming any of the land in 

dispute, there is an end to the accusation of champerty, 

for then he is not dividing the property with the 

plaintiff, and the fact that Jie is paying the costs, 

which might amount to maintenance, would then be 

answered by his relationship to the plaintiff, for the 

relationship of son to mother will justify maintenance 

though not chamjjerty (Hutley v. Ilutley, L.R. 8. 

Q.B., 112). I therefore answer the question asked in 

the negative, and as the defendant has failed he must 

pay the costs of this special case. 

Solicitors for plaintiff, Watson for Pearson <fc 
Mann, Ballarat ; for defendant, Cuthhert ds Co, 



(Before Hood, J.) 

Is THE Estate of Elizaueth Madden Deceased. 
May 16 16. 

Practice, probate — Administration — persons entitled — 
Unfitness— Intestates Act 1864 (No 230)«ec.l2 If the 
person entitled to a grant of administration tvithin 
the meaning of the ^^ Intestates^ Act 1864" sec, 12 w 
unfit the Court m^y exercise its discretion and refuse 
the application. 
Motion to make an order nisi obtained for the ad- 



ministration of the estate of Elizabeth Madden 
deceased by the husband Michael Madden, absolute. 

The facts were as follows ; Elizabeth Madden died 
intestate on the 2b'th March 1890 leaving property of 
the value of L1580 ; she left surviving her, a husband 
and 3 children. The husband applied fur letters of 
administration on the 1st May, but as it appeared that 
a caveat had been lodged by a brother of the deceased^ 
an order nisi was made returnable on the 8th ; on that 
day the hearing was adjourned till the 16th. Oral 
evidence was taken and it appeared that the applicant 
was of intemperate habits and had, also, already, ap- 
propriated and converted to his own use certain goods 
of the deceased. The objection of the caveator was 
that the applicant was unfit to have the grant of 
administrati(m made to him. 

Cook in support of the rule : — The husband is en- 
titled as of right to the grant of administration : the 
judge has no discretion. 

Dr. Maclnerney {Davies with him) contra ; the 
judge has discretion ; in Be Nimmo (4 A.J.R. 142) 
the Enj(lish cases do not affect the argument, because 
in England the husband is entitled to the whole estate 
left by the wife ;in Victoria the husband is placed in 
the same position as the wife by sec. 26 of tlie Ma: ried 
Women's Property Act 1884 ; accordingly the law ap- 
plicable to the widow in England is applicnble to the 
husband in Victoria ; that law is determined by 20 
& 21 Vict c, 77 s. 73 ; the following cases have been 
decided on that point; Be Ward (9 A.L.T. 128); 
Allen V. Humphreys (8 P.D. 16) ; Be Farrands (1 P. I) 
439; ; Be Weir (2 S & T 451) ; the only case which 
appears to be against the contention of the caveator is 
Be WliUney (11 V.L.R. 752.) 

Cook in reply ; Be Whitney decided that such a case 
as this is governed by the English practice : that 
practice is laid down in Williains on Execnturs 
(7 Ed.) 409 ; as to the argument based on The 
ifarried Women's Projjerty Act 1884, that Act le- 
lated only to the distribution of the goods of an in- 
testate and not to the right to obtain adniinistrati u. 
[Per Curiam ; the cases of Be Bv^ckley (3 A.J.U. 131) 
and Be Mmmo (4 A.J.R. 142) appear to govern this 
cast']: neither of these cases were like the present 
case and the observations of the judges in tnese cases 
must be taken in connection \iith the facts before 
them ; there is no case which decides that, when the 
husband is willing to administer the estate and has 
not waived his light, he is not entitled jis of right to 
the grant, unless he is of unsound mind. 

His Honor : In deciding this case I am greatly 
influenced by the words of Stawell, C.J,, in ''in re 
Buckley,'' which was a case on appeal ; he says in 
giving judgment in that case, " strictly speaking, as 
" ur>;ed before us, no person is entitled. For the Court 
" may exercise a discretion as to the persoii to be in- 
'* trusted with administration. * Entitled ' in this 
" section (27 Vic. z30 s 12) must therefore mean — not 
" a person entitled at law, but one who, heing in other 
" respects, unobjectionable would be entitled a( conling 
" to the practice of the court to have administration 
** committed to him." As regards the case of " y?e 
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Whitney y^^ Molesworth /., while saying that the right 
of the husband is regarded as unlimited, went further 
and went into the question of fitness, and I can see no 
reason why lie discussed that question at all if he felt 
that he had no discretion in the matter. Therefore I 
think I have a discretion and I find that the appli- 
cant for administration is an unfit person to discharge 
that duty. The order must be discharged with costs. 
Proctor in support, Herald ; to oppose, Lyle. 



SITTINGS IN BANCO. 



(Before Higinbotham, C.J., Holroyd and Hood, J.J.) 



InRe Transfer OF L/VND Statute ea;j!?arte Wisewould 
March 13 and 14 

Transfer of Land Statute s.s. 38, 129 sub-sec. 3 — 
Administration Act (1872) ss. 6 and 10. The cojn- 
inissioner of Titles has no power to refuse to register 
a transfer from an executor or executrix to a devisee 
until 2Jroofhas been given that all tlie debts owing 
by the testator's estate have been paid or duly pro- 
vided for. 

Suuinions referred to the Full Court by Kerferd, J. 
Tliis was an application by one Mrs. Wisewould as 
executrix of the will of her husband to have a transfer 
of land registered from herself as executrix to herself 
as devis(>e. The Commissioner refused to register the 
transfer until evidence had been produced sufficient 
to satisfy him tliat all the debts due by the testator's 
estate had been paid or duly provided for. 

He relied upon *'The Administration Act(1872)"nnd 
** The Transfer of Land Statute " as giving him power 
to refuse to register such a transfer until such evidence 
was produced, because otherwise, creditors' claims 
against the estate might be liable to be defeated by a 
transfer to the executrix as devisee only. He further 
contended tliat he had power to enquire into the 
validity of an instrument lodged with him for transfer 
and that this gave him a discretion to see that 
creditors' rights were protected. 

HigginSf for the Commissioner. — Under b. 71 of 
the Administration Act (1872), the real estate of a 
•deceased person shall be assets in the hands of his 
executor or administrator for certain purposes — 
amongst others, for the payment of debts due by 
deceased. Section 38 of the Transfer of Land Statute 
would seem to give power to the Commissioner to 
refuse such a transfer as this when the effect is that 
creditors' rights might be defeated. Under s. 129 
sub-sec. 3 of the Transfer of Land Statute the registrar 
is directed to interfere so as to prohibit a transfer 
** for the prevention of any fraud or improper dealing." 
Under this section he may enquire into tlio validity of 
an instrument lodged for transfer, and this, it is 
submitted, gives him a discretion in seeing that 
creditors' rights shall be protected. Hitherto the 
practice of the Titles Office has been to refuse such a 
transfer as this, until the evidence required has been 



produced. The Commissioner was right in refusing 
to register this transfer to the appellant. 

Topp (with him Agg) for the appellant was not 
called upon by the Court. 

C.A.V., March 17th. 
Higinbotham, C. J. — We think that the grounds 
on which the Commissioner refused to sanction the 
registration of this transfer have not been subs tan 
tiated. The application was by the executrix of the 
testator, who was also devisee of the property to 
register a transfer of that land direct to hersell:. The 
refusal of the Commissioner has been supported on 
two grounds. The first was under the Administra- 
tion Act 1872, the executrix in her character as 
executrix, irrespective of any devise, did not stand in 
the position of a person wlio was entitled to claim a 
transfer under the Act until the debts due to the 
creditors of the testator liad been paid or provision 
had been made for their payment. We do not think 
that the Administration Act 1872, No. 427, justifies 
that ground. By tliat Act an executor who obtains 
probate has vested in him by the 6th section all the 
estate of the deceased person, for the whole astate 
therein of that person and by the 10th section 
the executor is to have the s ima rights and be sub- 
ject to the same powers and to the same duties with 
respect to real estate that an executor or administrator 
heretofore had or been subjected to with respect 
to personal estate. Now, unless it can be 
contended that by virtue of this Act there wns a 
charge to be entered on the real estate in favour of 
the creditors ot* the testator distinct from and in 
addition to any duty in respect to the personal estate of 
the deceased, we think that there could be no ground on 
which it could be contended that an executor in 
relation to the realest.ito stands in a different position 
or has difterent duties imposed upon him by virtue of 
this Act from those whijii devolve upon him by virtue 
of his character as executo". The second ground of 
the Commissioner's stJiteme:it is founded upon the 
Transfer of Land Statute. Tha Commissioner con- 
tended tliat being by virtue of th.it statute a judge of 
the validity of all instruments, he was justified in 
coming to the conclusion that the transfer in the 
I present case should not be registered until it was 
proved to his satisfaction that all debts had been paid 
or duly provided for. We do not find in the statute 
any authority created in the Commissioner to refuse 
to register the transfer on the ground stated. The 
sections which have been referred to do not appear to 
give any such authority. Section 38 relates exclusive- 
ly to documents declaring trusts and the powers given 
to the Commissioner under that section must be 
limited to cases in which the section was applicable, 
namely, cases in which the document declaring the 
trusts, was sought to be registered. Section 1:^9, 
sub-section 3, not only confers large powers on the 
registrar, under the direction of the Commissioner, to 
take steps for the prevention of fraud, but it also pro- 
ceeds to state the method, and the only method in 
which the registrar is at liberty to ttike to effect these 
objects. It is limited to cases in which the regisrtay 
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by direction of the commissioner lodges a caveat, 
that has not been done here. There is no pretence of 
legal authority for the practice, which it was said 
has existed in this office for some ^years. We are of 
opinion that there is no legal authority for this 
practice. It is a practice which is not only 
not required by any apparent necessity, but is a 
practice inexpedient in its character, and possibly in 
its effects. It could not be said ia any way that 
creditors were not able to protect all their own rights 
and interests, and that there existed any necessity for 
protecting creditors by applying the powers of a 
public office to secure for them the real estate where 
no such provision existed in respect to the personal 
estate. I may say for myself that the practice might 
lead to the most dangerous consequences, for if it were 
generally known that the office lent itself to the 
practice of protecting creditors until their claims were 
paid or provided for, the consequences might be that 
it would be contended that the practice created a 
right in the creditors, and if therefore from any cause 
the office neglected to take this course, and should 
permit a transfer to the detriment of the creditors, it 
was quite possible that a claim might be set up 
against the assurance fund by creditors, on the ground 
that the recognised practice had been departed from. 
The duties of this department are difficult, and it 
requires, and i)Ossesses, and is vested with full powers 
for the purpose of protecting the rights of the public 
against all cases of fraud and dishonesty, but I think 
it would be very dangerous if a practice should be 
sanctioned outside the statute and the administration 
of the statute by which creditors as a body should be 
encouraged to believe that tiiey possessed any rights 
under the statute against real estate ^^hich they do not 
possess against personal property. They must protect 
thenis<4ves, and so long as the Act does not impose a 
duty, or give the comniis.si')ner power to make 
himself custodian of tlio property for the creditors, it 
seems wholly inexpedient to recognise a practice 
which seems to give them a right. The order will be 
that the transfer shall be registered, and that the appli- 
cant shall have her costs against the registrar. The 
effect of this will be that her costs shall be paid from 
the assurance fund. 

Order made to register the transfer with costs. 

Solicitor for Commissioner, Crown Solicitor; for 
applicant, Wisewould, Gibbs <fc Wiseioould. 



(Before Higinbotham C. J., Williams & a'Beckett, JJ.) 



GooDALLv. The Australian Freehold Banking 
Corporation. 



Kegotiahh instnnnent — Transfer of debentures — Bona- 
Jide holder for value — To avoid the title of a trans- 
feree for valuable consideration it is not sufficient 
to jrrove that he took the debentures under circum- 
stances which would have put an ordinarily prudent 
man of business on enquiry^ as to the transjeror^s 



title ; it tnust be proved that the transferee wilfully 
shut his eyes to tPie facts and matters oj what he had 
notice^ and j.*urposely abstained from enquiry^ Jor 
the jncrpose in his own secret mind of avoiding know- 
ledge, 
Sheffield v. The London Joint Stock Bank, 13 
App. Cas, 333 commented on. 
Questions reserved by Williams J. for the opinion 
of the Full Court. The facts are fully stated in the 
judgment of the Chief Justice. 

Madden and Mitchell^ (with them Ilood) for plaintiff. 
On the findings of the jury the plaintiff is entitled to 
a verdict. They cited Sheffield v. The London Joint 
Stock Bank, 13 App. Oases 338, Hayes v. Jiohcrfson, 
Argils 6 Sep. 1889, and London and County Bank v. 
Grovin, 8 Q.B.D , 288. 

Higgins and Isaacs^ (with them Purres, Q.C.) for 
defendants, Slieffield v. The London Joint Stock Bank, 
is distinguishable; in that case the bank knew the 
transferor wars not acting by right of ownership: there 
is no such findins; here. To press that case any further 
would be to upset a long series of author itios. They 
refejred to Goodman v. Hardy 4 A. <t E. 870, May v. 
Chapman, 16 M. & W. 361,*S'?ran v. North British 
Railway Co., 2 H. & C. 285, Bank of Bentjnl v. McL'od 
7 Moo, P.C. 35, Jonps v. Smith, 1 Hare 55, Jones v. 
Gordon, 2 App. Cas. 616 and the notes to Miller v. 
Race, 1 Sm. Leading Cases. (9th Ed.) page 491. 

C. A. V. 81 March, 1890 
Higinbotham, OJ., read tlie following judgment : 
— Arguments in this case were hoard at the end of 
November last before my brothers Williams, J., and 
A' Beckett, J., and me. Mr. Justice A'Beckett inti- 
mated before he left Victoria his concurrence in the 
judgment of the Court. The phiintiff was the owner 
of a considerable number of debentun^s, Victorian 
Government debentures, and municijial dohentures 
issued under the authority of the " Local Government 
Act 1874." They were all negotiable instruments 
transferrable by delivery, and entitling the bearer of 
the coupons to receive payment of the interest. He 
deposited these with the National Bank of Austral- 
asia, Melbourne, from whose strongroom they were 
stolen by George Lake Onyans, the confidential clerk 
of the manager of that bank, and one of two officers 
entrusted with a key of the safe in which the deben- 
tures were kept. Onyans applied for, and obtained, 
an advance upon one debenture from the manager of 
the defendant bank, to whom he was favorably known, 
in July 1887. He continued for about a year and a 
half, down to December, 1888, to obtain advances, 
including one for L5,500, upon the security of the 
stolen debentures, from the directors and manager of 
the defendant bank, to whom the securities were 
produced, and who made no enquiries except 
from Onyans himself. This action was brought by the 
plaintiff to recover his debentures or their value, 
L5,500. The statement of claim charged the defen- 
dant with detention of the plaintiff's debentures, and 
alternatively with having received them from Onyans 
without due caution, ard with a knowledge, or the 
means of knowledge, that Onyans had stolen them. 
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When the defendant's case was proceeding the plain- 
tiff's counsel made the admission that the plaintiff did 
not charge the defendant bank with fraud or dis- 
honesty. The learned judge, at the request of the 
plaintiff, put the following four questions to the jury : 
First — Under the facts and circumstances of this 
case, was the defendant bank justified, without en- 
quiry, in assuming, when it took the debentures, that 
Onyans was the owner of the debentures, and author- 
ised to deal with them and pledge them ? Second — 
Upon the facts and circumstances of this case, was 
the defendant bank justified, without further enquiry 
than it did make, in assuming when it took the de- 
bentures, that Onyans was the owner of the deben- 
tures and authorised to deal with them and pledge 
theml Third — Had the defendant bank notice of 
such facts and matters as would make it reasonable 
that it should, when it took the debentures, have 
made inquines into the title of the depositor, Onyans? 
Foui-th— Under the facts and circumstances of this 
cise did the defendant bank take these debentures 
without making those inquiries as to the bearer's title 
to them, or right to their custody which in your 
opinion an ordinarily prudent man of business would 
have made or would be bound to make ? The jury 
answered the first and the second question in the 
negative, and the third and the fourth question in the 
affirmative ; and the judge has reserved for this Court 
the question, whether notwithstanding the findings of 
the JU17 the defendant bank is entitled to judgment. 
All these questions are pertinent to the inquiry 
whether the defendant bank became the bond fide 
holder of the plaintiff's debentures, and was entitled 
in equity and good conscience to detain them to the 
extent of its advances against the true owner. 
As the debentures were tranferable by deli- 
very the transfer of them by Onyans for good con- 
sideration presumptively conveyed the legal title in 
them to the bank, free from any claims or equities 
against them notwithstanding the want of title in the 
transferor. It was incumbent on the plaintiff, 
therefore, to rebut this presumption, and to show 
that the l>ank was not a hond-fide holder. This, ac- 
cording to a long chain of authorities, might and 
must be done by adducing satisfactory proof either 
that the holder had notice of the infirmity of the 
title of the transferor, or that he had notice of such 
facts and matters as would make it reasonable that 
inquiry should be made by him into the title of the 
transferor b( fore he accepted delivery of the instru- 
ments. See per Lord Brarawell in Sheffield v. The 
London Joint Stock Bank Limited^ 13 App. Cas., at p. 
344-5. If the transferee had actual notice of the 
transferor's want of title, it is plain that lie cannot 
have a hond-fide claim to ownership against the 
original owner, who has not parted with his rights in 
the instruments. But if the transferee had not 
actual notice (»f the transferor's want of title, but 
only had notice of such facts and matters as would 
make it reasonable that he should inquire, a different 
case, involving new obligations, would arise. He 
ought, as a i»rudent man, in such a case to make in- 



quiries, but the omission to make such in- 
quiries will not alone be sufficient to establish the 
want of honorfidea in the transferee. Tlie omission 
by the transferee to make inquiiy through mere 
carelessness, negligence or imprudence in not sus- 
pecting something wrong when he has notice of facts 
and matters that might reasonably give rise to 
suspicion and suggest inquiry, will not be sufficient 
proof of want of honafides. See per Lord Blackburn 
in Jones v, Gordon^ 2 App. Cas. p 629. To prove want 
of honafides in such a case, the jury or whoever has 
to try the question of bona-^des must come to the 
conclusion that the transferee, in omitting to make 
the inquiry he ought to have made, was not honestly 
negligent or honestly imprudent or blundering, but 
that he wilfully shut his eyes to the facts and matters 
of which he had notice, and purposely abstained from 
inquiry for the purpose in his own secret mind of 
avoiding knowledge. Evidence justifying such a 
conclusion would clearly show not only that the 
holder of the instruments had had a suspicion of the 
truth, but also that he had dishonestly and fraudulently 
determined not to know the truth, and consequently 
that he was not a lonafide holder. See per Parke B 
in May V. Chapman^ 16M. andW. 355, and Jones v. 
Smithy 1 Hare 55. This distinction between a 
knowledge of and neglect to inquire into facts and 
circumstances calculated to excite suspicion, and a 
dishonest abstaining from inquiry into such facts and 
circumstances, has been well established since the 
year 1849, when it was held by the Privy Council in 
the case of The Bank of Bengal v, Fagan, 7 Moore, 
P.C, 35, that the case of Gill v. Cubitt, 3 B. and C, 
466 (followed by other cases t<^ the same effect), in 
which it was held that the jury were properly directed 
to consider whether the holder had taken the 
instrument under circumstances wliich onght to have 
excited the suspicion of a prudent and careful man^ 
laid down a rule that it was not law. • The argument 
for the plaintiff rested exclusively on the judgment of 
the House of Lords in the cnse of Sheffield v. London 
and Joint Stock Bank Limited^ 1 3 app. cas., p. 333, 
audit has been contended that by this judgment a series 
of previous authorities has been everruled, and that it 
must now be taken to be the law that if a transferree 
have knowledge of facts and matters that would make 
it reasonable that inquiry should be made by him, the 
omission to make such inquiry will of itself, and 
without egard to the state of the mind of the trans- 
feree as being merely negligent or intentionally dis- 
honest, avoid his title. If such be the legal effect of 
this judgment, I think that the judgment should not 
be followed. But the ground of the decision in that 
case will, I think, appear on examination of the judg- 
ment delivered to have been that the defendant bank's 
course of dealings with Moseley, the depositor, 
operated, in the opinion of the members of the Court, 
as actual notice to the bank that the securities de- 
posited with it were not, or might not be, the property 
of Moseley, and that in d( alin<j: with them he was not 
acting by right <»f o^^nersbip. As the bank had either 
actual knowledge or ren.soitto believe that the securi- 
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ties might he Moseley^sown, or might belong to some- 
liody else, it wjis held tliat it could not he regarded as 
the hona fide holder of them as against the original 
holder. ( See per Lord Chancellor at p. 341 , and per Lord 
Macnaghten at p. 348.) Passing to the consideration 
of the facts of the present case, and the special findings 
of the jury, it appears to me that the admission made 
by tlie plain tiff disposed of the case. The single question 
in controversy was whetlier the defendant bank was or 
was not the howi fith holder of these debentures and 
entitled in goo<l conscience and equity to retain the 
property in them which had passed to the bank by de- 
livery against the plaintiff, tlie true owner. The 
burden of proving that the bark was not the hona fide, 
holder lay on the plaintiff, and when the plaintiff ad- 
mitted that he did not charge the defendant with 
fraud or dishonesty, he gave up tlie attempt to prove 
his case, and in effect abandoned his claim. Even if 
this admission had not been made, the evidence would 
hardly justify the conclusion that the defendant bank 
had dishonestly, and for the purpose of avoiding a 
knowledge of the truth, omitted to make inquiries 
upon the facts and matters known to it. The jury 
were not asked to consider and find upon this point, 
and they have not found upon it. The facts that 
Onyans was a clerk in another bank, holding a con- 
fidential position and suppof^ed to have only a small 
salary and tliat he continued to seek for nearly a year 
and a half very large adavnces upon securities of great 
value, of which his employei*s were known by the de- 
fendant bank to be large holders themselves arid custo 
dians for others, wore undoubtedly facts that might 
reasonably create uneasiness if not suspicion, and 
suggest inquiry. There was strong evidence in sup- 
port of this view. Mr. John Curtayno, a manager of 
a Melbourne bank, of long experience, made the sig- 
nificant statement : — " If a clerk at another bank 
brought me debentures to advance upon them, I would 
prefer not to make the advances ; [ w^ould make a 
good many inquiries before I would agree to make him 
an advance." The jury would naturally be influenced 
by such evidence. The records of our ciiminal courts 
have made the carelessness and ignorance of bank 
managers in reference to the reputed conduct and 
dealings and habits of life of a few bank emplmfh 
from time to time a matter of common knowledge. 
And I would not be understood either to express dis- 
sent from the findings of the jury in this cane, or as 
disposed to extenuate the just and weighty censure 
which the jury have passed upon the management of 
the defendant hank for its imprudent and careless 
dealing with the offending clerk in the matter of its 
advances on these del ventures. But the findings do not 
necessarily point to more than imprudence and careless- 
ness on the part of the defendant bank. The jury have 
not Ijeen asked to find, and they have not found, that 
which alone could invalidate the title of the defendant 
JJank to detain these debentures from the 
true owner, namely, dishonesty in wilfully shutting 
its eyes to known facts, and a dishonest determination 
not to inquire lest inquiry should lead to knowledge 
The defendant bank has not been proved or found to 



be guilty of this dishonesty, and it must therefore be 
tn»uted for the purpose of this tvction as the hoiuifida 
holder of these debentures. We answer the question 
reserved for our determination, that in the opinion of 
the Full Court., notwithstanding the findings of the 
jury, the defendant bank is entitled to judgment. 

Williams, J., read the following judgment — Before 
expressing my opinion upon the question reserved, 
viz., as to *' whether, notwithstanding the findings of 
the jury, the defendant hank is entitled to judgment," 
I desire to observe at the outset that I thoroughly 
concur with those findings, and that there was, in my 
opinion, abundant evidence to support all of them. I 
also think it well to state that during the argument 
counsel for the defendant bank, in my opinion, pressed 
to an undue length an admission that wjis made at 
the trial, at which I presided, by Mr. Hood, counsel 
for the plaintiff. My note of what occurred is as 
follows : — ** Mr. Hood admits he does not charge 
the defendant bank with fraud or dishonesty." Re- 
calling what occurred at the trial, the effcict of this 
admission was to preclude the plaintiff from contend- 
ing that the defendant bank was affected by any fraud 
or dishonesty, or by notice or knowledge of any fraud 
or dishonesty in talking these deljentures other than 
what might he considered as the legal effect of the 
findings of the jury upon the questions which counsel 
for the plaintiff desired should be submitt^ to them, 
assuming the jury to find those questions inhis favour. 
Dealing now very shortly with the question reserved, 
I am of opinion that it should be answei^d in the 
affirmative ; in other words, that the defendant bank 
is, notwithsbmding the findings of the jury, entitled 
to judgment. Were (t not For certain expressions of 
the learned law lords contained in the case Earl 
of Sheffield V. Laii^oii Joint Stock Banky 13 Appeal 
Cases, p. 333, and particularly the dicta of Lord 
Bramwell at p]). 34*'), 346, I should, having regard to 
the long and almost uniform current of authority upon 
the point submitted for our decision in this case, have 
had no doubt. But there are dicta in the case I have 
cited which do not harmonise with the long current of 
authority to which I have refern d, and which, it may 
be argued, support the authority of Oill v. Cnhitt 3, 
B. and C, p. 4()6, a case which has been considered 
for a long period of years as virtually overruled. 
Apart from the doubt which the dicta of the eminent 
law lords in the latest case upon this sulyect 
{Earf of Sheffield V. London Joint Sto^k Bank) neces- 
sarily suggest, I should have no hesitation in stating 
that upon the findings in the present case, the defend- 
ant bank is entitled tojndgment. With the excep 
tion of these dicta, undoubtedly entitled to great 
respect, the case of Gtll v. Cuhilt, and the half-dozen 
cases which followed Gill v. Cid)itt, a long and copious 
stream of authority, uniform with the exceptions I 
have mentioned, has clearly and forcibly established 
the principle that findings, such as those now before 
us, are insufficient to invalidate the title of the holder 
of instrutnents, snch as those now in question, v^ho 
has given valuable consideration for their transfer 
It is unnecessary to refer in detail to the authorities I 
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allude to, as they will all he found collecti'd and com- 
mented on in the notes to Mili&r v. Race (1 Smith's 
Leading Cases, 0th edition, p. 517, 518, 519, and 
620,) but I may bo allowed to refer more particularly 
to the recent case of Janes v. Gordon (2 Appeal Cases 
p. 616), decided irlso by the House of Lords only 12 
years ago. In that case the principle to which 1 have 
referred is very clearly and forcibly expressed in the 
judgment of Lord Blackburn, reported at p. 028, 
His Lordship says — ** I think it is right to sav 
that I consider it to be fully and thoroughly 
established that, if value be given for a bill 
of exchange, it is iiot enough to show^ that there 
was carelessness, negligence, or foolishness in not 
suspecting that the bill was wrong when there were 
circumstances which might have led a man to &u.«pect 
that. It is necessary to show that the person who 
gave value for the bill, whether the value given be 
great or small, was affected with notice that there was 
something wrong about it, when he took it, I do not 
think it is necessary that he should have notice 
of what the particular wrong was. But I think that 
such evidence of carelessness or blindness as T have 
referred to may, with other evidence, l»e good evidence 
upon the question, which, 1 take it, is the real one 
whether he did know that there was something 
wrong in it. If ho was honestly blundering and 
careless, and so took a bill or a bank note when he 
ought not to have taken it, still he should be entitled 
to recover ; but if the facts and circumstances are 
such that the jury come to the conclusion that he was 
not honestly blundering and careless, but that he 
must have had a suspicion that there was something 
wrong, and that he refrained from asking questions, 
not because he was an honest blunderer or a stupid 
man, but l>ecause he thought in his own secret mind — 
T suspect there is something wrong, and if I ask 
questions and make further inquiry it will no longer 
bo suspecting it, but my knowing it, and then I shall 
not be able to recover. I think that is dishonesty." 
Adopting, as I do, the proposition here laid down by 
Lorcl Blackburn, the facts as found by the jury in the 
present case do not in my opinion sustain it so as to 
invalidate the title of the defendant bank. Counsel 
for the plaintiff undoubtedly exprc.<5sly admitted at the 
trial that^ unless a finding in his favor upon the 
questions which at his request I submitted to the jury 
invalidated the title of the defendant hank to hold 
these debentures, he must fail. Those questions he 
based apparently upon Lord Bramwells dicta in the 
Earl of Sheffield's case, in 13 Appeal Cases, and those 
dicta I must admit, appear to support the course he 
(counsel for the plaintiff) was content to take. But 
yielding, as I think I ought to, to the decision of the 
House of Lords in Jones r. Gordmi (2 Appeal Cases), 
and to the numerous decisions wliich Jones r. (j or don 
followed, I am of opinion that the findings of the jury 
are insufficient to defeat the title of the defendan^i I 
bank as holders for value of theso del)entures, and 
that therefore, notwithstanding those findings, the , 
defendant is entitled to judgment. My brother 
a* Beckett desires me to state that he concui*s in my • 



judgment. 

Judgment for deJhidatUs tviih costs. 

Solicitors for plaintiff, .\faUeson^ 
Stewart ; Solicitors for defendants 



Efigland d: 



i (Before Higinl»otham C.J., Holroyd and Hood, J.J.) 



Christophers v. The Mutual Store. 



26th March 

Th^. Veterinary Surgeons Act 1887 ^^Vb. 91)6) seelio^i 
28 — the inord '^person" in the first line of that 

section^ includes a corporation. 

This was an order tx) review a conviction obtjiined 
by the Veterinary Board against the Mutual Store 
Limited, on a charge of infringing the Veterinaty 
Surgemis Act 1887, by using the terra vetennary in 
connection with the term "infirmary'* in thecompiiiy's 
business. The prosecution was instituted in the name 
of Henry Albert Marguis Christophers, the registrar 
of the Veterinary Board of Victoria. The defendant 
is a limited liability company, but is not registered 
under the Veteritmri/ Surgeotis Act. The defendants 
had published a catiilogue in which a statement was 
published to the effect that the store had a veterinary 
infirmary at South Yarra. This it was contended wa.s 
an infringement of the Veterinary Surgeons Act, which 
by section 23, prohibited any ** person," unless regis- 
tered under the act, from using the term ** veterinary" 
in connection with any other name or business. The 
Mutual Store had a registered veterinary surgeon in 
its service at South Yarra. It was contended for the 
defendants that the act did not apply to the case of a 
corporation, but only to cases of individuals wlio in- 
fringed the act, and therefore that the Mutual Store 
could not be fined. The justices convicted the defend- 
ants, and iinpased a fine of twenty shillings. 

Johnston to move al)solute. 

Mitchell to show cause. The word person in the 
firstline of section 23 includes a corporation. By section 
6 of the Interpretation Act 1857, the word **f)ersou" 
shall include a corporation unless there is something 
repugnant and inconsiatent with that meaning. The 
policy of the Veterinary Surgeo^is ^r^ is to prevent any 
person, individual or corporatism, using the word 
"veterinary" without being registereil. The Pharma- 
ceutical Society i\ The London and Provincial Supply 
Association. 5 App. Ca.ses 8.')7, is a decision under the 
English Act, and does not apply. He cited Beg, r. 
Panton exparte Farmers' Prod^ice Co., 14 V.LR. Si\G. 

Johnston in reply. The whole of section 23 must 
be read to find the meaning of the word person. In 
other portions of the section the word person cannot 
include a corporation, and it must be taken to liave 
the same meaning all through. He cited Shillinglatr 
V. The Equitable Co-ojyevativeCo., 12 V.L.B. 898. 

HniiNnOTHAM, C.J. — The ground of the order wi>i 
to review the conviction by the justice-* is as follows: 
— That the defendant, being a corp»ration, could not 
l>e fined under the Vet»»rinary Surgeons Act 1SS7. 
The defendant was a corporation, and was charged 
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under the earlier part of the Veterinary Surgeons Act 
witli tiaving used the term ** veterinary '* in connection 
with the word ** infirmary" contrary to the statute. In 
the Veterinary Surgeons Act it is provided in 
section '2'6 that it shall not be lawful for any person, 
unlesrs registered under the Act, to pretend to be or 
take, or usi^ the name of vct'Tinary surgeon or veteri- 
nary practitioner, or use the term ** veterinary" in con- 
nection with any other name or business, or to use any 
other name, title, addition, or description, tbc, imply- 
ing that he was a fellow or licentiate of any veterinary 
school or college, unless lie proved to the satisfaction 
of the board that he was entitled to such description. 
We think this act ought to l>e read as though the 
words of the 6th section of the Interpretation Statute 
were put in thelntei'pretation clause of the Veterinary 
Surgeons Act, as if there was a pi-eliminary section in 
this act, which stated that the word " person," where 
it occurred in the act, shall include a corporation unless 
there be something repugnant or inconsistent with 
this meaning. Now, under such a section as that in 
the act how does the case stand ? The Act is, accord 
ing to the preamble, to enable persons, that is the 
public, requiring the aid of a veterinary surgeon for 
the cure or prevention of diseases or injuries to horses 
or other animals, to distinguish between qualified and 
unqualified practitioners. It goes on to establish a 
veterinary board, inve.<ted with certain powerc, and 
charged with certain duties. Among others it has the 
duty of causing names of all certified persons by the 
board as duly qualified for registration as registered vet- 
erinary surgeons to be registered and the board is requ ircd 
to keep a register of such persons, with their respective 
residences and a description of their respective quali- 
fications. They aie to be persons who held certain 
diplomas, or who, prior to the act, have practised in 
Victoria for a certjiin time as veterinary surgeons or 
who have been veterinary students in some school or 
college recognised by thelx)ard under regulations made 
under the act, and have passed certain examinations 
ill the subjects required for the purpose of the business. 
It then proceeds to guard against attempts made by 
unqualified and unregistered pei-sons to deceive the 
public, by representing themselves as qualified 
veterinary surgeons. In the first part of section 23 it 
is provided that ** it shall not be lawful for any person, 
unless registered under this act, to pretend to be, or 
take, or use the name of veterinary surgeon, or veteri- 
nary practitioner, or use the term" veterinary" in con- 
nection with any other name or business," and having 
regard to the object of this section there is nothing 
in the first clause repugnant or inconsistent with the 
word •* person" including a corporation, and though 
it may and ought to l)e conceded that the second 
ofTence referred to in this section could only be com- 
mitted by an individual, and not by a corporation. We 
must deal with each offence for the purpose of this ar- 
gument by in.self. If there is nothing repugnant to or 
inconsisUmt with the including of a corporation in the 
word )>erson in this clause of the act, then it was the 
clear intention of the Legislature that it should be in- 
cluded. The real object of the section appears to be 



to prohibit everything done by anyone which would be 
calculated to create a false impression as to his qualifica- 
tion without l>eing registered. Primarily that would 
apply to persons practising this business. But the 
language of the section includes others who are not 
individuals, but who are corporations, and who at- 
tempt to practise this business, but who are not 
registered and who could not be qualified. We thiuk 
that the defendants, although a corporation, were sub- 
ject to the act, and have committed an offence under 
the act. The rule to review the decision of the justices 
will Ih? discharged with costs. 

HoLKOYD, J. I concur. I should test the question 
in this way. Supposing the section were to run thus : 
— " No individual or corporation shall commit any of 
the following offences ;" and then several offences were 
enumerated, some of which could be committed by a 
corporation, some which it was not possible for a cor- 
poration to commit, some which might be committed 
by an individual, and some which an individual could 
not commit. That would be perfectly good sense, and 
good English. Then if the words " no person" were 
substituted for ** no individual or corporation," there 
would be nothing repugnant or inconsistent in holding 
that the word ** person" applied to a corporation, as 
well as to an individual. 

Hood J. — The chief object of the Veterinary Act is 
to prevent unregistered persons from carrying on the 
veterinary business. If so, it apparently prevents a 
corporation from being registered. Apart from the 
Interpretation Statute, I should say there was great 
force in the argument for tho defendants. But that 
section amounted to this — that in interpreting an 
act of Parliament the word ** person " must be read to 
include a corporation, unless that reading was re- 
pugnant to or inconsistent with the meaning of the act. 
A corporation is only excluded where it would lead to 
inconsistency to include it. If it were applied to this 
section there are some oflences which a corporation 
could not commit, and others which it could and did 
commit. Order to review discharged with costs. 

Solicitors for complainant Briggs and Snowball, 

Solicitors for defendant Blake and Riggall, 



(Before Higinbotham, C.J., Holroyd, and Hood, J.J.) 



FouLDsJv. Beavis. 



Tlie Police Offences Statute 1865 {No, 265) s, 7— 
Brea4:h oj condition of licence — Ordiir to review — 
Evidetice too uiicerlain to warrant conviction — 
Semble, wlieUher tite cementing of a buildhig already 
erected comes within tlie meaning of the words **iohen 
a building is being erected" or not depends on 
vjhether the cementhig wa>s contained in tJis original 
design. 
This was an application by order to review to quash 

a conviction against George Beavis, a iSontractor, Ipi; 

Digitized by V^ : Iv^ 
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not coiijplyiiig with certain conditions of a licence 
issued to hiui by the council of the city of South 
Melbourne. Tiie information was laid by George 
Foulds, an otHcer of the South Melbourne 
Corporation, and it charged Mr. Ueavis with 
not complying with the conditions of a licence 
issued to him by the council of South Melbourne in 
not erecting a temporary verandah on a building tlien 
in the course of erection. The justices convicted the 
defendant and he was lined Lr), with L2 2s. costs. 
The oflence was said to have l>een committed on the 
23rd August 1889. The defendant was engaged in 
cementing the front of the Falls-bridge Hotel, and had 
a permit for building purposes, but he had not erected 
a temporary verandah. The sixtli condition of the 
licence issued to the defendant whs as follows : — *'That 
when a building is being erected in a line with a street 
protection t,o passers-by must be made by the erection 
of a temporary verandah and proper hoardings con- 
structed." It appeared that the hotel had been 
erected and occupied some months before, but the 
work being done by the defendant was the cementing 
of the outside of the building. A licence had been 
obtained for the hotel in October, 1888. It was sub- 
mitted that the cementing of the hotel formed no part 
of its erection, and that the sixth condition of the 
licence therefore did not apply to the case, as the de- 
fendant was not erecting the building. The justices 
overruled the ol>j(Jction and convicted the defendant. 
Mitchell to move absolute 

/hx to show cause. The information was laid under 
Sec. 7 of the Police Offences Statute. The object in 
the condition is to protect passers-by while the erec- 
tion is being completed. Erection does not merely 
mean raising the bare walls. {Hood, J. : 1 think the 
time of erection lasts till the original design is com- 
pleted.) 

MitcJiell in reply — The offence charged has not been 
proved. There is nothing in evidence to show 
whetlier the building was l)eing erected or not when 
the alleged offence was committed. The onus of 
proof lies on the prosecution. 

Per curiam. There was no evidence to justify the con- 
viction against the defendant for building contrary to 
conditions of the licence issued to him. The terms of the 
sixth condition are very distinct, and confine the obli- 
gations of the contractor to the time when the build- 
ing was l)eing erected. It is a matter of conjecture, 
under the circumstances of the case, whether the 
building had not been erected when the defendant pro- 
ceeded to do the cement work. The original building 
had been erected in a certain sense nearly a year 
bi'fore. This might or might not have been part ot' 
the original design. If it was part of the plan on 
which it was to have been erected, it seems to be 
work to be done when the building was l>eing erected. 
If it was distinct from work contained in the original 
design, it wonld l)e extra work. The evidence is left 
too uncertain to justify a conviction upon it. We do 
not place too strict a meaning on this licence, still les-s 
express an opinion that provision should not be made 
in the licence where additions, improvements, or re- 



pairs are made to the front part of i building abutting 
on a public street. Here that provision has not Ijeen 
made. The order to review will be made absolute, 
with costs, and the conviction will be quashed, with 
costs. 

Order to rev^iew tJie decision of Um justices 'made 
absolute with costs. 

Solicitor for informant, Gillotl ; Solicitor for dcfen- 
fendant. Herald 



(Before Higiubotham, C.J., Holroyd and Hood, J.J.) 



Rattray v. Roacu. 



March 25th 

Admissuyus in criminal jrroceedinys — prosecution 
under the Liceiising Act 1885 ' Xo. Sbl J section 134. 
Order to revieiv — On the Jieariny before tfte Justices 
defendant by his counsel admitted all tlie Joels com- 
plained of in tJie information but contended he 
was protected by a breW'fr^s license. Ontliese admis- 
sions and by consent, n^iOwut takitiy any evidence, 
tJie Justices decided the case and dismissed thi 
summons. Jleld, that in criminal proceedings the 
party charged can cofisent to nothing^ and tlterejore 
his aiimissions could not be evidence. 
TJie Attorney-Gefieral v. Jkrtrajid, L.R. 1 P.C. 520. 
Allowed order to review. 

The Defendant was charged before the Justices 
with selling Ijeer without a licence contrary to the 
provisions of 134th section of ^'Ae Licensing Act, 1885. 
It appeared from the afhdavits that the defendant who 
held a brewer s licence and whose registered premises 
were at Warrenheip had also a depot at Scarsdale 
where he sold his beer through an agent, and it was 
for selling beer at Scarsdale he was charged with ^th is 
ofi'ence. On the case coming on he £utuiitted through 
his counsel that he had sold the Ijeer as alleged in 
quantities not less than two gallons, but contended 
that under his brewer's licence (which it was admitted 
he held) he could sell beer at any place in the colony 
in quantities of not less than two gallons. These 
admitted facts were put in writing and submitted to the 
Bench and by consent no other evidence was taken. 
The JusKces thereupon dismissed the information, and 
this order was now sought to be reviewed. 
Box to move the order absolute. 
Finlayson to show cause, read the affidavits. 
(Hood, J. — This is a criminal proceeding. Had 
the Justices power to act on admissions). 

Box — Both parties are agreeable that this case 
should be heard on admissions. It is a test case to 
settle a point of law. 

TheChief Justice.— The case of Regina v. Bertrand 
L.R. 1 P.C. 520, which has always been followed L-an 
authority that a prisoner can consent to nothing. We 
cannot Act on admissions. 

Per Curiam. — The order will })e discharged without 
costs. 

Solicitor for informant. Crown SuUcitor ; solicitor 
for the defendant, Mann, uzed by V:iOOQ 
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IN CHAMBERS. 



(Before Hood J.) 



LoyDON Discount and Mortgage Bank 

DaISH AND 0R8. 



19th, 22nd Maj. 



Bides of Supreme Court Order IX r. 2 — Subitituted • 
service — Application for leave to substitute service of \ 
the lorit refused inJiere it was not shoum that there \ 
ivould be some recLsonahh probability of the method ; 
proposed to be adopted bringing knowledge o/tlie writ I 
to tlie defendant — WJiere defendant is absent Jrom j 
the colony and is expected to return within two 
months, there being no pretence that he is seeking to 
evade service^ an order /w stibstitttted service unll not • 
be granted — Qv^oire — WJietJier Order IX r, 2 would \ 
extend to alloiving substituted service of an ordina/ry i 
Wi^t against a defendant then mit of the jurisdiction. 
Application on >>eli.'\lf of tlie plaintiffs under Order 

IX r. 2 for an order for substituted service of tlie 

writ of summons in the acrtion upon the defendants 

Bradly tk Hulls. 

J/r. WeignU in support. 

The facts and argument Hppear sufficiently from ' 

the judgment. 

His Hoxok said — 1 will consider the matter. 



the other defendant (Hulls), it is sworu that lie was 
in Melbourne in January last, but left for England, 
and liis present address is unknown to the plaintiffs. 
It appears that he has left a power of attornev to his 
sons, authorising them to defend any actions that may 
be brought against him, and an order is sought for 
service on one of them. The only information that the 
plaintiffs have obtained with regard to tliis defend- 
ant is that he is in England, and will return in two 
months. I di»ubt if order IX, rule 2, would extend to 
allowing,' substituted service o; an ordinary writ 
against a defendant then out of the jurisdiction (see 
Fry V. Moore, 23 Q.B.D., 395), though the contrary 
vicw^ has been expressed by a' Beckett, J. (see I'lowr 
V, Fox, 10 A.L.T., 109; Moulray r. Riordau, 15 
V.L.R., 354). But I refuse this application on the 
ground that there is no pretence that this defendant 
is evading service, and he is apparently about to return 
(Afdf'f V. Benjamiri, 1 Times rep. 30ft), and if any order 
were granted, the defendant, under the circumstances,, 
ought to have such an extended time for appearance 
that the plaintiiT would not gain anything in time by 
this proceeding. I was urged to grant this applica- 
tion on account of the injury which might occur to 
the i>laintiffs if I refuse. I was pressed by this 
argument, but the answer is clear. A refusal causes 
the plaintiffs trouble and delay, which may be 
remedied, and if I have wrongly refused, they can 
On the other hand, a defendant might be 



XTTT 1 i-j jxirii- appeal. On the other nan^l, a 

n.s Honor on a subsequent day read the fojlowmj; ■ ^^^^^^ prejudiced, and the right of appeal would"co,ne 

too late to be more than a mockery to him. 

Application for leave to substitute service of the 
writ refused. 

Solicitors for plaintiff, Parey^ Wilson, <t Cohm. 



judgment : — An application, supported by affidavits, 
has been made to me in this case under order IX rule 2 
for an order for substituted service of the writ upon 
two of the defendants, Frederick James Bradly and 
Charles Henry Hulls. The writ was issued on the 
26th March, 1890, and the action is brought for the 
rescission of a contract of sale of land between the 
plaintiffs and the defendants. The defendant Bmdly 
was a solicitor, and acted as such for the other 
defendants, and in the month of May, 1889, he 
absconded from his creditors, his present adilress being 
unknown. The object of all service of writs is to give 
notice to the party, in oi'der that he may appear and 
resist that which is sought against him (per Ld. 
Cranworth, L.C. in Hope r. Hojye, 23 L.J., Ch., at p. 
685), and therefore, in ordering substituted service, 
there should be some reasonable probability that the 
method adopted may bring knowledge of the writ to 
the defendant (Fnrber v. King, 29 W.R., 535, and 
Wolverhampton Banking Company v. liorui, 2!> W.R., 
599). There is here no suggestion that the method 
asked for, viz., the publication of Jidvertisements in 
the newspapers, would probably bring the matter I 
under Bradly's notice, nor is it 



(Before Hood, J.) 



Strong v. Taylok. 

22nd Muy. 

Jiu^ticHu ofthfi Peace Act 1887 {No. 963^».». 155,157- 



absconded to avoid service of this or of any writ. It 
is not stated that there is any poi-son here who could 
or would defend the action for him, or through whom 
any intimation of these proceedings would be likely to 
reach him. Even if a man has absconded he may 
have a defence and is entitled to have aii opportunity 
of being heard. I therefor think that I ought not 
to make thi«i oriler as to Bradly. Witli regard to 



B^rimn of taxation — Appeal — Costs of appeal and of 
thr court hfJoiv — Sec. 157 applies to costs of the court 
htlow as well as to Oie costs of the order nisi. 
Be view of Taxation. 

In a complaint before the Court of Petty Sessions 
at Footscray the magistrates found in favor of the 
complainant Strong. The defendant Taylor obtained 
an order for review under sec. 150 of Thf Justices of 
tJf^ Pt'ace Act 1887. On the return of the order nisi 
tlie Full Court made the order nisi absolute, and fur- 
urt{ed that he ' ther ordered that the costs ot Taylor on the complaint 



and his costs of the review be taxed and paid V)y 

' Sti'ong. On the taxation the Prothonotary taxed 

! Taylor's costs of the complaint and of the review at a 

' sum greater than £20. The respondent Strong then 

took out a summons for a review of the taxation on 

tlie ground that under sec. 157 of The Justices of the 

Pencf, Act 1887 no greater sum than £20 could be 

' allowed for the successful parties costa 
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It was contended in support that sec. 157 governed 
the matter. That section provides that '* The Full 
Court may make such order as to costs as it deems 
just. Provided that in no case shall costs exceeding 
L20 be allowed to any party." This confers the power 
to give costs and gi\es the Full Court a discretion as 
to the costs but it limits their powers. Section 155 
-which shows what the Full Court may do, n^akes no 
mention of costs and therefore that section does not 
apply because as the section does not give the Court 
power to award costs no costs can be given. Tlie Jus- 
tices of the Peace Statute IS65 sec. 155 provided that 
*' no greater sum than L20 should be allowed as costs 
to the appellant (if successful) in any appeal to the 
Supreme Court, and that section was always acted 
upon as providing for the costs of the proceedings in 
the Court below as well as of the appeal. Where the 
legislature has intended that tl>e Full Court should 
have unlimited powers as to the costs of the appeal 
and of the Court below it has so provided for by sec. 
120 of The County Court Statute 1869 it is provided 
that the'Full Court " may make such order with .re- 
spect to the costs of the said appeal and of the action 
suit matter or proceeding in which the judgment 
decree or order shall have been made ad such Court 
may think proper." 1 

It was contended to oppose that sec. 157 of The 
Justices of the Peace Act 1887 applied only to the costs 
of the appeal. 

[His Honok. If that be so where do the Full Court 
get power to deal with tlie costs of the Court Ijelow ?] 

Order LXV r. 1 gives them the power. 

His Honor. That rule does not give jurisdiction 
to give costs ; it merely gives them a discretion as to 
how they will exercise that power. These costs are 
not costs incident to the proceedings in the Court, for 
they are costs of the proceedings in the Court of Petty 
Sessions. • 

Sec. 155 gives the Full Court power to make any 
other order as may seem just ; that would give power 
to deal with the costs of the Court below. 

His Honor said. I was at first inclined to think 
that sec. 157 dealt only with the costs of the order 
nisi and that the officer was right in taxing the costs 
atoverL20in as much as by section 155 the Full 
Court are given power to make any other order as 
may seem just and that therefore sec. 157 could be 
taken to apply only to the costs of the order nisi /but 
on consideration I think that the power given hy sec. 
155 relates on'y to the subject matter of the dispute 
and not to the costs. I think there has been a mis- 
take made in the drafting of sec. 157 for in my opinion 
it was never intended that that section should apply 
to the costs of the Court below as well as of the order 
nisiy but that is a question for the legislature and not 
forme. The section provides that "in no case shall 
costs exceeding L20 be allowed to any party" and by 
that I must be bound. I therefore allow the appii- 
■cation with LI Is. Od. costs. 

Solicitors for appellant Strom/man and Crawjord : 
for respondent Gillott, Croker^ Siiowden and Co. 



(Before Hood, J.) 



Price v. Santley. 

23rd and 27th May. 

Rules of Supre^tie Court Order XIX r.r, 6, 7 — 
MaliciovLS prosecution — Denial of each and ev^ry 
allegation in the Statement of Claim — Particulars — 
Where^ to an action for rfutliGtous j)rosecution, Hie 
defendant denied each and every allegatuyn in tJie 
Statetnent oj Claivi, he was ordei*ed to give 
particulars of his reasonahh and probable cause for 
instituting the proceedings. 

Application on l)ehalf of the plaintiff for an order 
that the defendant should give particulars of the facts 
from which the defendant alleges that he had reasonable 
cause for instituting the proceedings complained of 
in the statement of claim. 

The action was for maliciously and without reason- 
able and probable cause preferring a criminal cliarge 
of embezzlement against the plaintiff", which charge 
was heard in Sydney, N.S.W. and dismissed. 

The defendant pleaded a de^iial of each and every 
allegation in the statement of claim. 

Mr. Isaacs in support referred to Spedding v, Fitz- 
patrick 38 Ch. D. 410; and Cave v. Torre, 54, L.T.R. 
87, 515. 

Mr. Leon to oppose cited Roberts v. Owen, L.T.J., 
1889, pg. 119. 

His Honor said I will consider the matter. 
His Honor on a subsequent day read the following 
judgment : — The statement of claim in this case is for 
i maliciously and without reasonable and probable caust' 
preferring a criminal chai ge against the plaintiff". The 
defendant pleaded a denial of each and every allega- 
, tion in the statement of claim, and the plaintiff' has 
taken out a summons for an order for particulars *' of 
the facts from which the defendant alleges that he 
had reasonable cause for instituting the proceedings 
complained of in the statement of claim." Strictly 
speaking this summons is inaccurate for the defend- 
ant by his defence docs not allege anything. He 
merely puts the plaintiff to proof of everything 
stated in the claim. He does not say that he had 
reasonable cause but relies upon the plaintiff's inabil- 
ity to prove that he had not. I think, however, that 
it would be a violation of the spirit of the present 
procedure if I were to deal with this application on a 
point of form instead of on its substance. The real 
dispute between the parties is as to whether or not 
the defendant can be compelled to furnish any 
information to the plaintiff of the probable defence to 
this action, either as necessary I'articulars under onler 
XIX, rule 6, orasa further and better statement of the 
nature of the defence under order XIX, rule 7, and I 
\ intend to deal with this application in that aspect. It 
w:is contended for the defendant that in an action for 
' malicious prosecution no order for particulars will l>e 
made relating to reasonable and probable cause and 
I a case of Robe: ts v. Owen, repoi ted in the Law Times 
journal, December 14th 1889, at page 119 was cited 
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in support. There such particulars were refused upon 
pleadings similar to the present ones. The report is 
extremely short. No reiisons are given for the judg- 
ment, and I cannot think that it was intended for 
more than a decision upon the facts of that particular 
case. If the case is to be considered as laying down 
any general rule I do not feel bound to follow it, for 
I do not see any difference in principle between 
actions for malicious prosecution and any other action. 
The whole object both of pleadings and particulars is 
to save expense and to narrow down the matters in 
dispute, and to prevent either party from being taken 
by surprise by his opponent's case at the trial. I 
think that a plaintiff* in malicious prosecution . is 
justified in asking for the fullest infonuation from 
the defendant. The burden is on the plaintiff of 
proving a negative by the absence of probable cause, 
and that burden is increased when it is remembered 
that what he has to prove are facts from which an 
inference has to be drawn as to the state of the 
defendant's mind. The facts as known to the plaintiff 
and the inference to bo drawn from them may be 
entirely displaced by evidence on defendant's part of 
additional matters operating upon defendant's mind 
and constituting probable cause, such matters being 
wholly unknown to the plaintiff. I think that this 
consideration shows not only that the plaintiff is 
entitled to particulars in an action for malicious pro- 
secution, but also that he is so entitled, even when the 
defendant, as here, pleads a simple denial, otherwise 
at the trial the defendant may disclose some fact 
which would defeat the plaintiff, who, with previous 
knowledge thereof, unght never have brought or con- 
tinued this action. I will therefore make an order 
either as asked or for a further and l>etter statement 
of the nature of the defence, with costs three guineas, 
and certify for counsel. 

Solicitors for plaintiff, Eggleatoriy Derham ds Martin; 
for defendant, BUike & RigyalL 



(Before Hood, J.) 



Rb The Switchback Railway and Outdoor Amuse- 
ment Coy., Limited, Ex Parte Haydon and 
Mount. 



27th, 29th May. 

Companies Statute 1864 (Xo, 190) 8,8, 21, ^B^-Tahle 
A, Arts. 8, 9 — Wi7idi7ig up Company — List of 
contrihutoriea — A contributoo^g is a person who lias 
agreed to become a member of a company tvithout 
signing his nam£ to a transfer, if he has been treated 
as a shareholder by the company and hxLS acted as a 
shareholder. A transfei^ree of a share is not eiUitled \ 
to escape liahilily because he has never signed the I 
transfer — A shareholder loho has paid o^ a debt due I 
by the company with tlie acquiescence of the directors 
is entitled to credit J or the amount so paid as 
against the liability on his shares. 



Application on behalf of the liquidator of The 
Switchback Railway &c. Coy. to settle the list of 
contributories. 

The liquidator had placed the names of 'Haydon and 
Mount on the listj of shareholders of the Company. 
On the application of the liquidator to settle the list 
of contributories, Haydon objected to his name being 
thereon, on the ground that he had never signed the 
transfer he obtained from the person from whom he 
purchased the share. Mount objected on the ground 
that he had paid his shares fully up by paying a debt 
of L75 due by the Company, and the directors had re 
solved that this sum should be paid on the shares. 

Mr, McCutcJieon for the liquidator. 

Mr, Irvine for Hajdon. 

Mr, Cole for Mount. 

His Honor said : I will consider the matter. 

His Honor, on a subsequent day, read the follow- 
ing judgment : — 

Haydon's Case. 

Upon the application of the liquidator of the 
above Company to settle the list of contributories, Mr. 
Thomfts Haydon has objected to his name being there- 
on, on the ground that he is not a shareholder, 
although his name is on the register. In October, 
1889, Mr. Haydon purchased and paid for one share 
in the company, and received a certificate, with a 
transfer endorsed, signed by the transferror. This 
certificate he has retained ever since, but has never 
signed the transfer himself. His name was placed 
upon a committee list without his knowledge, but he 
subsequently agreed to act thereon. He received 
notices of the meetings of the company but did not 
attend. He now alleges that he was induced to buy 
the share by misrepresentations, but he has never 
taken any steps to repudiate the contract, or to have 
his name removed from the register of members. It 
is contended on his behalf that he is entitled to escape 
liability, because he has never signed the transfer, 
and, therefore, there has been no compliance with 
articles 8 and 9 of table A to the Companies Statute 
1864, which admittedly apply to this case, and w^hich 
provide for the transfer being signed by both parties. 
In my opinion this contention cannot be supported.- 
The effect of sees. 68 and 21 of the Companies Statute 
is that a contributory is a person who has agreed to 
become a member of the company, and whose name is 
upon the register. There is no principle of law which 
says that a man cannot become a shareholder in a 
company without signing his name to a transfer 
(Cunningliam v. City of Glasgow Bank 4 Ap. C. p. 
614)j and if the company has accepted the transfer, it 
does not matter whether the instrument was irregular 
or not (In re International Company 37 L.»F., ch. 292, 
re Gene7'al Floating Company, Weekly Notes, 1867 p. 
27). A person may become a shareholder without comply- 
ing with all the formalities, and if he has been treated 
as a shareholder by the company and has acted as a 
shareholder, then both he and the company will be 
estopped from denying that he is a shareholder 
(Lindley^ 5th ed. 48). On the facts I am satisfied that 
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Mr. Haydon did agree to become a member, and it is 
plain that he has hitherto acted upon that view him- 
self. Having agreed to become a member, and having 
retained the scrip and transfer with knowledge that 
the company regarded him as a member, so that he 
could have claimed any benefit that might have 
accrued if the company had been successful, he 
ought not now to be allowed to escape liability 
to the creditors simply by reason of his own act 
in not complying with the requisite forms. In 
an affidavit filed in this matter, Mr. Haydon has 
alleged that he was induced to buy the share by mis- 
representation, but though he was called as a witness, 
he was neither examined nor cross-examined on this 
point, nor was any other evidence given about it, and 
very little was said on the subject in argument. I 
certainly would not be prepared on such materials to 
find that he was deceived, but in any event I think it 
is too late after winding-up has commenced to open up 
this matter as against the liquidator. I can see no 
distinction in principle between this case and those of 
Oakss V. T\Lrquand (L.R. 2 E. and I. Ap. 326) and 
Oakes V. Overerid, (L.R. 3, Eq. 676.) I therefore over- 
rule Mr. Haydon's objections, and his name must 
remain on the list, and I allow the liquidator two 
guineas costs as against him. 

mount's c.\se. 
Upon the same application Mr. L. L. Mount also 
objected to his name beinj? on the list, Mr. M(»unt 
admits that he is a shareholder, but he says (1) That 
he is registered for six sliares instead of five, and (2) 
That he has paid up in full for those five. The first 
ground was ct)nceded by the liquidator, who has in fact 
only put Mr. Mount on the list for five shares. The 
facts as to the second ground are that Mr. Mount was 
prior to the Gtli January, 1890, sued by a creditor of 
the company for the sum of L75. Apparently the 
money was owing, though not by Mr, Mount personally, 
and it was agreed >>etween him and the directors of 
the company that he should pay the amoujit claimed 
and be credited with such payment in lieu of any ' 
further calls. Mr. Mount paid the money, and on the 
6th January, 1890, the directors passed a resolution 
duly entered in the minute-book, embodying the 
agreement arrived at. This payment of L75 would, if 
allowed, cover all the unpaid amount for which Mr. 
Mount is liable, and it is contended that he is entitled 
to take credit for that sum, and that his name should 
not he kept upon the list of contributories. Upon 
these bare facts I think this contention is correct, and 
that the case is governed by the reasoning in Poole's 
Case (9 Oh. D. 322.) It was there held that directors 
who paid ofY a debt due by their Company were en- 
titled, upon a winding-up, to credit for the amount so 
paid, eveji thou.u:h they had paid the money to relieve 
thenj^(^lves from their personal guarantee to the bank, 
and the company was at that time virtually insolvent. 
I think, tlier(^fore, Mr. Mount is entitled to have his 
name Uiken off the list, and I so order ; and as all the 
facts Nvcie dis(!losed by him to the liquidator before 
any pi'oc«-»din^.s were commenced, I allow him his 
costs, tiiice .L:ui]se.'u.i. 



Solicitors for liquidator, McCutcheon and Bruce ; for 
Haydon, Casey and O'llalloran ; for Mount, Darvall 
d: Ilorsfall, 



SITTINGS IN BANCO. 



(Before Higinbotham, C.J., Holroyd and Hood, J.J.) 

Brkckwoldt v. The Colonial Guano Company 
Limited. 

March 14. 



Breach of charter-party — " represetUaiion "or " cmi- 
ditwn precedent." The words in a chan-ter-party 
describing a vessel as " now lying al tlve Port of 
Cape Town " inay he either a representation or a 
condition precedent and it is permissible to look at 
the surrounding circumstances to construe their real 
meaning — The party intenditig to rely upon such 
words in a charter-party as constituting a condition 
precedent mustphad and prove that such loords consti- 
tute a material part of the contract or mu^t phad and 
prove fa>ctsfrom which it results that such woi^ds are 
a material part of tlie contract. 
Question reserved by Holroyd, J., for the con 
sideration of the Full Court. 

This was an action to recover damages for breacli of 
a charter-party. It was agreed between the parties 
that a vessel called the Pioneer " now lying at the 
Port of Cape Town, in South Africa," should, ])efore 
a certain day sail for Jones' Island and there load a 
" full and complete cargo of guano." At the time the 
charter-party was entered into the vessel was not 
lying at Cape Town, but at Port Elizabeth. Shortly 
after she sailed for Jones' Island, and there, owing as 
the plaintiff alleges to the fault of the defendant, the 
vessel was unable to load a full cargo of guano. One 
of the defences raised at the trial was that as the 
Pioneer was not at the port of Cape Town at the 
time the charter-party was entered into, the plaintiff 
W£UJ not entitled to recover. The jury found for the 
plaintiff, but the learned judge reserved for the 
consideration of the Full Court the question whether 
the fact that the ship Pioneer was not lying at Cape 
Town when the charter-party was entered into was 
a good answer to the action. 

Mitctvell (with him C umbrae-Stewart) for plaintiff. 
— In construing a contract where the words though 
clear may under certiiin circun: stances mean one 
thing and under other circumstances mean something 
different, the Court will look at the surrounding cir- 
cumstances to se:j what is really meant. The words 
relied on in this charter-party do not constitute a 
condition precedent. The words are mere matter of 
description. The question is — what was the intentioii 
of the parties ? The defendant must plead and prove 
that these words constitute a condition precedent. 
The Court will regard the tindhig of the Court below. 
Behn V. Burnesif 1 B. & S. 877 ; Oppenheim v. Fras&r, 

U L.T. 524; Corkling ik Mn^snj, L.R. 8C.P. 305. 

igitize L^ ^ 
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Moreover, mercantile instrainents such as cKaiter- 
parties will not receive an unnecessarily strict con- 
struction, but the CJourt will look to the objects of the 
contract and regard the obvious intention of the 
parties, Dimech v, CorleU, 12 Moa P.C. 11)9. 

Box for defendant. — The words are clear and the 
Court will not go outside the contract itself in order 
to determine what is meant by its terms. The words 
form an essential and mateiial part of the contract : 
it is for the plaintiff to prove that they do not. It is 
admitted that the vessel was not at Cape Town when 
the contract was made. 

Hood^ J, — Even if the words are clear how can the 
Court determine whether the words are a condition 
precedent or a representation, unless we look at the 
surrounding circumstances. 

Box. — The Court will look at the contract alone. It 
might be the defendants would not have entereti into 
the contract at all had they known that the vessel 
was not at Cape Town when the contract was made. 
In Behn v. Bumeas, 32 L.J., Q.B., 204, similar words 
wei-e held to be a condition precedent. The snme 
words in two contracts cannot mean different tilings, 
but must mean the same thing. 

MUcheU in reply cited ElUot v. Yon Glehn, 13 Q.B. D. 
632. 

C. A. V. 
March 17 th. 

HiGiHBOTHAM C.J. The question the Court is called 
on to decide is whether the fact that the ship Pioneer 
was not lying at Cape Town when the charter party 
was entered into was a good defence to the action. The 
answer must be in the negative. The question whether 
it is an answer to the action depends on the obligation 
of the party who set it up as an answer to the action. 
In this case the defendant has set up as an answer to 
the action, which was an action by a shipowner against 
the charterers for not lading the ship, that the ship was 
not at the Port of Cape Town at the time the charter 
party was entered into. It was contended for the 
defendant that the Court was bound to look at the 
contrail itself, and to the contract alone, and that it 
was not at liberty to construe the words m it by 
looking at any external circumstances whatever foV 
the purpose of forming a judgment as to whether these 
words were words of description only or whether they 
constituted a condition precedent to the contract. We 
think that the cases clearly show that surrounding 
circumstances might, and in some cases must, l)e taken 
into consideration in dealing with that question. In 
this case it lay upon the defendants, either from the 
contract itself, or from the surrounding circnmstances 
to show that the statement that the ship was at a 
particular place when the contract was made was a 
statement which constituted a condition precedent the 
performance of which was necessary to entitle the 
plaintiff to recover. Looking at the contract itself, 
it appears that the parties have not stated any time at 
which the ship should sail from this place to the port 
where the cargo was to be loaded nor did the con- 
tract state any time at which the ship should arrive 
at the place where the cargo was to be loaded. Judging 



from these omissionsj and tliey are the only two 
elements on which an opinion can be formed, we are 
of opinion that the parties did not consider it of any 
importance tlmt this ship should be taking cargo at 
any particular time, and that it was a matter of in- 
diffemnce to them where she was wlien the contract 
was made — beyond this, that the cargo should be 
taken a reasonable time after the contract was nuvde. 
( Ordinarily speaking the place where the ship was is 
a matter of indifference, the real matter of importance 
being the time at which the ship was to arrive at the 
port of loading the cjirgo, and only in that aspect is 
it of importance where the ship was. The defendant 
on whom the burden of proof lay, has not been able to 
show anything in the contract itself or the character 
of the cargo or the season of the year or anything else 
to indicate that it was a matter of importance where 
the ship was when the contract was made. Thei'efore 
we think, that the defendant, on whom the burden of 
proof had fallen, failed to show that these words, 
which might be words of description or of warranty, 
were words of warranty. 

HOLROVD, J. : The defendant, wishing to take ad- 
vantage of the expression in the charter party, *• now 
lying at the port of Cape Town," as a condition 
precedent, was liound to plead and to prove that it 
constituted a material part of the contract, or to plead 
and to prove facts from which it resulted that it was a 
material part of the contract. By producing the contract 
itself he might, if the ( -ourt had been of that opinion, 
have thrown the burden of proving that the words were 
not a condition precedent on the other side, because from 
the contiact itself they might have appeared to l)e so, 
and then the plaintiff might have shown surrounding 
circumstances which altered the construction of the 
contract. In this case it is at least doubtful whether 
the words are merely a representation as to where the 
ship was, or a condition precedent. If so, it lay upon 
the defendant to show surrounding circumstances to 
put that construction on tlie contract for which he 
contended. It has been said by Mr. Box for the 
defendant that the same words in two different con- 
tracts cannot mean two different things, that the same 
words in two contracts must mean the same thing. I 
do not agree with thnt. I think that if the circum 
stances under which the contracts are entered into 
and the jx>sition of the parties are regarded the same 
words may mean two totally opposite* things. For 
the construction ol* every written instrument it is 
permissible to look at surnmnding circumstances 
for the purpose of construing the meaning of the 
language. Here the language is plain, but the words 
in the contract are capable of constituting either a 
representation only or a condition precedent, and it 
might be impossible to s\)e]\ out the real meaning 
without looking at the extrinsic facts. 

Hood, J. — 1 would only add that the case of Behn 
V. Burness puts the defendant in a dilemma. Crmnpton 
and MeUor J, J. in the Court Inflow thought similar 
words to be mere words of description. The court 
above, on looking at the facts, came to a different 
conclusion, so the defendant must fail in either c^. 
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Question reserved answered in favour of the 
plaintiff. 

Solicitors for plaintiff Brake dt Gair; for defendant 
OiUott. 



IN CHAMBERS. 



(Before Holroyd J.) 



Barrett v. Haughton. 



3rd, 10th June. 



Eulea of Supreme Court 1884 Order XXVII rr, 4, 
11 — In an iction far specific perjormance of a 
coniracty or %n the alternative damages^ the plaintiff 
cannot^ in the absence of a dtrfence, abandon his 
claim/or specific performance and enter judgment /or 
damages only under XXYII r. 4, he sh&tild place 
the action in the list as provided by r, 11 
Application on behalf of the defendant to set aside 
an interlocutory judgment by the plaintiff. 

The facts appear sufficiently from the judgment. 
Mr. Beckett in support. The plaintiff has 
abandoned his claim for specific performance ; he 
cannot by this process enter interlocutory judgment 
and set down the action for assessment of damages 
without giving notice to the defendant. The defend- 
ant should have been given an opportunity of appear- 
ing. The proceedings should have been taken under 
order XXVII r. 11 which provides that judgment on 
default of delivery of defence must be obtained on 
motion. None of the preceding rules of Order 
XXVIl apply to an action in this form. There is no 
form given by the rules which justifies the joinder 
of a claim for damages with a claim for specific 
performance App. C. Sec. 2 No. 12 gives the form to 
be used in actions tor specific performance. He re- 
ferred to Tacon v, National lAind Coy, 56 L.T. 
(N.S. 165). 

3/r. Weigall to oppose. The claim is in the 
alternative and there is noth'ng to prevent the 
plaintiff from claiming either specific performance or 
damages for breach of the contract, tf the plaintiff 
desired to get judgment on the ehiini for specific per- 
formance he would have to proceed by way of 
motion under r. 11 of Order XX VII. The plaintiff 
was at liberty to abandon his claim for specific per- 
formance and ask for dn mages. Rules 4 and 5 of 
Order XXVII are ap| licableto cases where the claim 
is for damages and are not confined to claims to 
actions were the claim is for detention of goods or 
for damages prising out of such detention. They 
apply to all actions in which pecuniary damages are 
claime<l. The interlocutory judgment may be therefore 
at once entered ami the cause set down for assess- 
ment of damages. 



His Honob said I will consider the matter. 

His Honor on a subsequent day read the following 
judgment : — 

On the 18th of April last the writ in this action 
was issued and served, and a statement of claim 
delivered therewith. An appearance was entered for 
the defendant, but the defendant did not deliver a 
defence within due time, and had not delivered any 
up to the date of his affidavit, 27th of May, 1890. On 
the 17th of May the plaintiff without notice to the 
defendant entei'ed an interlocutory judgment for 
damages to be assessed. On the 22nd of May the 
action was set down for assessment of damages by a 
jury, and notice thereof was given to the defendant's 
solicitor on the following day. The object of the 
present application is to set aside the judgment and 
notice of inquiry for assessment of damages on several 
grounds set out in the siimmons, one of which is that 
the judgment not having been entered in pursuance of 
a notice of motion was irreerular and bad. The action 
was brought on a contract by which the defendant 
agreed to purchase eertain land from the plaintiff. The 
plaintiff claimed specific performance of the contract, 
and alternatively L500 damages for the defendants 
alleged breach of it. The plaintiff relied on rule 4 
of Order XX VII. which so far as material is as follows : 
" If the plaintiffs claim be for detention of goods and 
pecuniary damages or either of them and the defendant 
makes default as mentioned in rule 2',' (i-^* if he does 
not deliver a defence within the time allowed for that 
purpose) "the plaintiff may enter an interlocutory 
judgment against the defendant and the value of the 
goods and the damages or the damages only as the case 
may be, shall be assessed by a jury." Assuming as 
contended by Mr. Weigall, that the pecuniary damages 
mentioned in rule 4 are not limited to damages for the 
detention of goods, but include damages for any 
cause for which an action for damages will lie, I must 
decide whether the plaintiff's claim was for pecuniary 
damages only. If it was not, he should have pro- 
ceeded under the 1 1th rule of order XXVII to set down 
the action on motion for judgment, and such judgment 
would then have been given as upon the statement of 
claim the Court considered the plaintiff entitled to. 
Having claimed relief in the alternative, the plaintiff 
in the absence of any defence considered himself 
at liberty to abandon his claim for specific perform- 
ance and to enter judgment for damages, as if 
he had claimed pecuniary damages only. In that 
I think he was wrong. What did his alternative 
claim mean? It meant, I think this — "Give me 
my equitable remedy, if I am entitled to it, 
but, if not, give me my common law remedy, 
" damages for breach of the contract." Under our 
old practice, before the Judicature Act, a plaintiff 
seeking specific performance would have been obUged 
to seal his bill in Equity, praying for that particular 
form of relief ; and, if he established a fit case for the 
exercise of the equitable jurisdiction of the Courts his 
prayer would have been granted ; or, failing that, the 
Court might have dismissed his bill with or without 
costs and left him to his common law remedy. Under 
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the new system, when a breach of contract for the 
sale or purchase of land has baen coinraitted, the 
plaintiflf, as before, may content himself with suing 
for damages, and need not ask for equitable relief. If 
he seeks equitable relief, and for any cause the Court 
declines to grant it) he may nevertheless recover 
damages for the breach of contract in the same action. 
But when specific [lerformance is prayed, the claim in 
ray opinion is one for specific performance, and not 
for pecuniary damages only, though they be claimed 
in the alternative. The present objection has been 
sustained, and it is a substantial one. In an action of 
this kind the statement of claim might show on its 
face that the plaintiff was entitled to specific perfor- 
mance upon terms offered by the defendant or which 
the defendant had been willing to concede, but that 
equity would not permit him to obtain damages. 
Again the Statement of Claim might show that the 
plaintifi was entitled in equity to specific performance 
of the contract, and that, if he had brought an action 
for damages for breach of contract simply, his claim 
could not have been resisted on equitable grounds ; 
but it might appear at the same time that it would be 
fairer to the defendant to grant the plaintiff the equit- 
able remedy which he claimed first. Other instances 
might be given. 

I set aside the judgment, and allow the defendant 
three days from this date to deliver a defence. I 
shall not extend the time again. The defendant has 
not assigned a sufficient reason for failing to deliver 
his defence, and I therefore give him no costs. 

Solicitors, for plaintiff, Simpsofi, for defendant, 
Abbotty Eales aiid Beckett, 



PRACTICE COURT. 



(Before Hcod, J.) 



Rees and Others v. Carroll and Others. 



28th May, 9th June 

Mining StattUe 1862 {No. 291) Sec. 212— Sa\ 29— 
Notice of Appeal from Warden to Court of Mints — 
Form of Notice — Li'^ral complio/tice tmlh tfiejonn 
given in Sch. 29 is not requisite — Failure to Jill up 
the blank lejt in thejorm for t/ie insertion of Uie name 
of the place at lahich the proceedings Jiad been heard by 
the Warden does fiot make Uie notice of appeal bad. 
Rule nisi for a mandamus to compel the Court of 

Mines of the district of Beechworth to hear and 

determine an appeal from the Warden of Goldfields of 

the same district. 

The facts and arguments appear sufficiently from 

the judgment. 

Mr, MacDermott 'and Mr. Power moved the rule 



absolute. 

Mr, Helm showed cause. 

His Honor said, I will consider the matter. 

His Honor on a subsequent day read the following 
judgment : — On the 1st March 1890 a complaint was 
heard between the above parties before a Goldfields 
Warden sitting dt Beechworth and an order made in 
favour of the complainants. The defendants duly 
gave notice of appeal under section 212 of the Mining 
Statute No. 291 to the Court of Mines for the dis- 
trict, but when the appeal came on for hearing, an 
objection was taken to the form of the notice of 
appeal, and it was urged for the respondents that the 
appeal should be struck out as the notice was not in 
the form given by the Act. The objection was held 
to be fatal and the learned judge of the Court of 
Mines refused to hear the appeal and thereupon the 
appellants obtained from this Court an order nisi for 
a mandamus. The case turns upon the true con- 
struction of sec. 212 of Act No. 291 which gives an 
appeal from a warden to the Court of Mines provided 
the person desirous of appealing deposits within ten 
days the sum of £10 and also within ten days serves 
on the other pirty ^'a notice in writing in the form in 
'' the 29th Schedule to this Act stating the intention 
** to appeal, and the grounds of such appeal, and the 
*' time and place at which such appeal shall be heard." 
The appellants in this case complied with all con- 
ditions except that they failed to fill up the blank in 
the schedule form left for the insertion of the name of 
the place at which the proceedings had been heard by 
the warden. In other words their notice stated all 
that the statute requires to be stated but did not give 
the further information implied by the schedule, 
viz., the name of the place at which the case had 
been heard. Counsel for the respondents before me 
did not argue in support of this objection except by 
i*elying upon a decision of Mr. Justice Moles worth's 
in which he dealt with this very objection and upheld 
it {Fraym v, Carr 5 W.W. & a'B. M. 12). It is 
clear from that case that no literal compliance with 
the form is requisite and the groundwork of that 
decision and of the decision of the same learned judge 
in Kilgour v, Flynn (5 W. W. & a*B. M. 32) may I 
think be gathered from a passage in his judgment in 
Ryan v. Callaglian (6 W.W. & a'B. M. at p. 57). His 
honor there said in reference to the forms under this 
Act *^ these forms are intended to give simple un- 
"mistakeable information to non-professional people, 
" and the form here used might mislead. As to the first 
*' mentioned objection the section 212 directs the form 
" in schedule 29 to be used^ but I have held some 
slight deviation from it allowable.*' Adopting 
this test as to the sufficiency of the notice of 
appeal, is the omission to till in the word *^ Beech- 
worth " such as to make the notice misleading to any- 
one. The appellant has given the substance of the 
notice required by the section in stating his intention 
to appeal, his grounds of appeal and the time and 
place at which such appeal would be heard ; and he 
has done so in a form which gives in its heading the 
mining district and which names the warden who de- 
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cideii the case, states the date of his decision, sets out 
what that decision was and rocitc's the names of the 
parties thereto and lie does all this in the absolute 
form prescribed. 1 cannot see how any pei'son could 
be misled by the slight deviation caused by omitting 
to name the place where this specified waixlen gave 
the specified decision between the specified parlies on 
the Ni>eciH<?d date. But I was strongly urged not to 
act upoQ my own opinion but to follow the decision in 
Frat/rie v. Carr and to leave the matter to be finally 
dealt with by the Full Court. I have l>een greatly 
impressed by this argument for I think it is of the 
utmost importance that previous decisions of the sanu* 
Court should not be departed from readily otherwise 
the unceitainty necessarily attending upon all liti 
gation would be increased enormously. In the present 
case, however, T think that I am adhering to the 
principle enunciated in the previous decision and T 
think that T am at lil)erty to follow my own opinion 
as to the inference to lie drawn in applying that prin- 
ciple to the document before me. I was also urged 
not to decide the matter at all Imt to refer it to the 
Full Court but this course I will not adopt unless 
when I am unable to come to a conclusion or by con- 
sent of both parties. If I decide the case the un- 
successful party may incur further expense in appeal- 
ing if ho pleases. That rests with him. But when a 
case is inferred by the judge the litigants are com- 
pelled whether they wish or not, to proceed furthei so 
that I think J ought to take the responsibility of act- 
ing on my own opinion and I therefore make the rule 
absolute for a mandamus but under the circumstances 
without costs. 

Solicitors, for appellants, Miic Dermott : for the res- 
pondents, Hapkins, 



PROBATE JURISDICTION. 



(Before Hood J.) 



Re Thomas deceased. 



May 11 



Practice Probate — testavientary instnunent in the 
form of a deed — testator^ h intention — parol evidence 
Att inatr^iment, in the form of' a deed, /roni which 
the intention, of the viaker, that it ts to affect the 
destination oj his projierty after his drath, can he , 
gathered iciti, if properly attested, he hdd to 
he testamentary ; and the testator^s intention that 
snrh an histrnment shonhl o/teratc as a will may, he 
proved by parol evidence. 

Motion that probate of the will of Thomas Thomas 
deceased be granted to Anne Anthony as executrix 
according to the tenor. The deceased died on the 



18tli April 1890, having executed a document dated 
10th September 1888, which was signed by the 
deceased and attested by witnesses. This document, 
s ) far a> is material was as follows ; '' I Thomas 
" Tliomas ... do hereby declare that I give to 
^' my sister Anne Anthony ... all my property 
" . . . and all debts due to me ... lu fact 
^' sister Anne Anthony has been so kind and so good 
" to me at all times that I do hereby hand over to her 
'* all that I have and all that is due to me from all 
'' sources and I request her to pay all my debts and 
*^ to keep William Stanton and Thomas Thomas on as 
^' salesmen in the shop for six months to reduce the 
** stock and sell the balance by tender from sheets 
'* taken of balance of stock in hand in six months 
*' from the date of this deed. Witness my hand this 
" tenth day of September, 1888." [Then followed the 
signature of the deceased and the signatures of 
two witnesses who were described as '* witnesses 
"to the signature." There was no regular attesta- 
tion clause, but it was proved by the affidavit of one of 
the witnesses that all the formalities required by the 
** Wills Statute 1864" had been complied with.] It 
appeared, that, at the time the deceased asked the 
witnesses to witness his signature to the above docu- 
ment, he used these words ** I want you to witness my 
** signature to this paper; it is only a paper that if any 
" thing happens to me things will be all right, for I ain 
"feeling very ill." It further appeared from the 
affidavit of one Kelso a Presbyterian minister at 
Stuwell that frequent conversation during a period of 
4 years had taken place between Kelso and the de- 
ceased and that in the course of these conversations 
the deceased frequently referred to the fact that he felt 
unwell and said that he had some property to leave 
and that he could not take it with lum and that what- 
ever h(i had would go to his sister Anno Anthony ] 
that in the course of a conversations between Kelso and 
the deceased which had taken place about 6 months 
before the death of the deceased Kelso had asked if the 
deceased had made any disposition of his affairs and 
property to which the deceased replied " Yes that is 
all settled" ; on the same occasion the deceased com- 
plained of feeling very ill. On this state of facts the 
above motion was made to the court. 

Hiygins, in support. An instrument, whatever 
may be its form, from which the intention of the 
maker can be gathered, that it is to atfect the destina- 
tion of his property after his death, will, if properly 
attested, be held to be testamentary j Hayes and Jar- 
man on Wills (8th Ed) 10 ; a duly attested instru- 
ment in the form of a deed has been held to be a 
will ; Re Morgan (L.R. 1 Prob 2U) ] Doe v. Cross (8 
Q.B. 714) ; and the testator's intention that such an 
instrument should operate as a vtdjl may be proveil by 
parol evidence ; Robertson v. Smith (2 Prob 43) : Re 
Coles (ib. ;}6i^) ; Re English (3 Sw. and Tr. 586). 
There is a request that the beneficiary should pay 
debts ; that is sufficient to constitute her executrix 
and as there is no mention of executors in the will it 
is submitted that she should obtainTa^fipiant j^^ecu- 
trix according. Digitized by\ji\jOQlc^ 
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His Honor appointed the applicant 'executrix ac- 
cording to the tenor. 

Proctors, Casey and O'Hcdloran, 



SUPREME COURT SITTINGS. 



(Before Hood, J.) 



Re RoLLAsoN, Infants. 



May 1st and 8th. 



Injant — maintenance — hreakinj in on corpus — Form 
of order. WJiere two infants were entitled to jQlb 
eoA^lh, tlte Court ordered that so much of tlie corpus 
of Uie sliare of each infant should be broken into as 
toyetlher with the income of his s/iare, would make a 
«M/n of ;£d a year in the one case and j(jl a year in 
tlie otJiAr. 

Motion for an order tliat the executor of the will 
of Alfred Uorton Rollason, deceased, should be at 
liberty to expend out of the estiite of the infants a 
sum of money for the maintenance and education of 
the infant children of the deceased. (Tlie fiicts appear 
in the judgment). 

IFbo//* appeared in support. 

His Honor. — This was an application by Joseph 
Inman executor of the will of Alfred Horton Rollason 
deceased, for leave to expend out of the estate a sum 
of money for the maintenance and education of the 
infant ^children of the said deceased. Rollason 
died 27th June, 1887, leaving a small estate, and by 
his will he gave to his children Alfred Ernest Rollason 
and Charles Rollason £75 each to be invested for 
them until they were twenty-one years of age. The 
executor only paid into the Melbourne Savings Bank 
the amount due to the children who are now respect- 
ively of the ages of six and four years, and he applies 
for permission to use that money or some portion of 
it for the Ijenefit of the children. Since the death of 
the testator the executor has maintained these 
children at his own expense (the widow who is a boot 
machinist only earning about 16s. per week, being 
unable to do more than support herself) and he is 
willing to continue maintaining them till each attains 
the age of fifteen years if he receives some allowance, 
however small, but he states in his aiiidavit that he is 
unable to do so without some assistance. When the 
application was made I refused it so far as regards 
paying over the whole sum at once. Such a course 
would deprive the Court of all control over the money 
and in case of the death or insolvency of the applicant 
might defeat the very object desired, viz , the proper 
use of their money, so far as it will go, for the benefit 
of these infants. As to authorising the Secretary to 
spend the money in instaUnents I have hesitated. To 



do so is directly to disregard the testator's intentions 
and it is the duty of this Court to apply the property 
of deceased persons according to their wills and not to 
substitute it^j discretion for theirs Re GHes (4 V.L.R. 
E. 37). On the other hand I have to consider the 
interests of the children. They are practically 
destitute and it' I refuse to grant this application they 
will probably be brought up as paupers and the money 
when paid to them on their majority would be more 
likely to do them harm than good. 1 will therefore 
make an order founded on those made by Mr. Justice 
Molesworth in Re White (12 V.L.R. 219), and by Mr. 
Justice Webb in Re Dwyer (12 V,L.R. 431) as 
follows : — Let Joseph Inman executor of the last will 
of Alfred Horton Rollason deceased be at liberty to 
deduct from the capital of the share of Alfred Ernest 
Rollason an infant child of the said Alfred Horton 
Rollason such sum as will with the income of sucli 
share from time to time make up the sum of 
X9 a year, and from the capital of the share of Charles 
Rollason, an infant child of the said Alfred Horton 
Ubllason such sum as will with the income of such 
share from time to time make up £7 a year for the 
maintenance and clothing of such infants so long as 
the said Joseph Inman shall continue to maintain and 
clothe such infants until they respectively attain the 
age of fifteen years, or further order, and let the said 
Joseph Inman be at liberty to deduct from each of the 
said capitals respectively one-half part of the costs of 
^his motion when taxed as between solicitor and 
client. Reter to tax. Liberty to apply. 
Solicitor, Do^iaJioo, 



(Before Hood, J.) 



Re Loobv. 



May 29. 



Order nisi — Voluntary Sequeittration^^ApplicaAxon\to 
discharye order — Costs — Insolvency StaUiUe 1871, 
s.s, U, 40. 
A7i application to dischf^ye an order nisi obtained for 
tlie sequestration of the estate of a debtor was inade 
by tJie petitioniny creditor ; it appeared thaty on the 
same day as that on which tJie order nisi Iiad been 
made at M. the tlebtor had voluntarily sequestered his 
estate at JJ. without beiny aware of the making of 
tlie order nisi ; the court discftaryed tlie order witk 
costs to tfie petitioniny creditor to be paui out oj tJie 
innolvent estate. 

Motion to discharge an order nisi obtained for the 
sequestration of the estate of J. Looby. The appli- 
cation was made on behalf of the petitioning creditor. 
The order nisi had been granted in the Supreme Court 
on the 15th May and on the same day, but later, the 
insolvent had voluntarily sequestered his estate 
at Benalla on discovering a few days later 
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that an order nisi had been made, he entered into ne- 
gotiations with the petitioning creditor of which the 
result was the presc'nt application. Tlie above facts 
were embodied in an affidavit made by E. A. Smart 
solicitor for the petitioning creditor. Costs were also 
applied for as against the insolvent estate. 

Cooky in support : The Court has power to grant 
costs on an application of this kind ; s.s. 14, 40. 
''Imolveticy Statute, 1871 ; " Ke Marie (3 A.J.U. 6) ; 
Re Bnnnett, (3 Ch. D. >)20). 

His Honor considered that section 14 enabled him 
to make the order with costs to the petitioning creditor 
out of the insolvent's estate. 

Solicitors : Smart arid Walker. 



SITTINGS IN BANCO. 



(Berore Higinbotham C.J, Holroyd and Hood, J.J.) 



Walker v. Wingfibld. 



20 March. 



Appeal from County Court — The administration of 
Justice Act 18i?5 {No. 844^ sectiun 8 — An appeal 
will not lie wnder this sectioti unless tits judge lias 
taken a note of tlie question of law raised, the facts 
in evidence in relation t/iereto and his decision 
tliereon* 

This was an appeal by order nisi under the eighth 
section of The Administration oj Justice Act (1885) 
from the decision of the County Court Judge at Ingle- 
wood. The action which was for LI 75 7s. 4d. was 
tried before a jury of four who returned a verdict for 
the plaintiff for Lll Os. 8d. The order nisi was 
obtained on the ground '^ that there was no evidence 
of any cause of action which could be legally sub- 
mitted to a jury for their determination." Tiie begin- 
ning of the judges notes was as follows ; " Mr. Barrett 
for plaintiff; Dr Quick for defendant. Defence — 
Payment on delivery — Agent for plaintiff"— No right 
to get case down for trial by jury. Dr. Quick takes 
preliminary objection : Mason v. Ryan 6 A.L.T. 152; 
here only Lll is really in dispute the defendant has 
paid LI 68 according to his (i.e, the plaintiffs) opening 
statement and therefore no jurisdiction for a jury." 
And then followed the evidence in the course of 
which it appeared that LI 08 liad been paid and that 
Lll only was in dispute. There was no further note 
on the preliminary objection. 

Fink to move absolute. 

Barrett to show cause. The point on which the 
appeal was taken was on the preliminary objection that 



the admission of the plaintiff^s counsel showed the 
action to be a »ham and that the judge should have 
taken the case from the jury. The judge although he 
has taken a note of the objection has taken no note of 
any decision. The absence of any rfecoixi of a decision 
is fatal to an appeal under this Act. 

Fifhk in reply. This claim was a fictitious one to 
get a trial before a jury. The admission of the 
plaintiffs counsel showed the claim was fraudulent 
and the judge should have taken it from the jury. He 
cited Seymour v. Coulson 6 Q.B.D. 359 ; Fox v. 
Johnston, 1., V.L.R. (L.) 284; Kavanagh v. Saclts 3 
V.L.R. (L.) 259. 

Per Curiam. — We think the defendant has 
not brought this appeal within the terms of the 
eighth section of the Administration of Justice Act, 
1885, which lays down the conditions and limits to 
appeal under that section. The ground of objection 
taken to the decision of the learned judge was founded 
on an objection by the defendant's counsel after the 
plaintiff^s counsel had opened his case. Tiie plaintiff's 
counsel stated in his opening that the sum of LI 75 
appeared as the amount of the claim but that a sum 
of Lll only was in dispute. On that statement the 
defendant's counsel raised as a preliminary objection to 
having the case tried bj jury and to the 
jurisdiction of the court on the ground that 
the statement of the plaintiff's counsel was 
an admission that the plain tiff^s claim was fictitious 
and fraudulent and made up for the purpose of obtain- 
ing a trial by jury. The learned judge has taken a 
note of the objection and no decision is recorded by the 
judge and the case proceeds and a verdict is given ior 
the plaintiff*. Several observations arise on this 
objection. I am disposed to think, and my learned 
brothers too, that this is an objection the judge might 
refuse to entertain, and leave it to the defendant 
either by separate motion or summons or by pro- 
hibition or as advised to remove the decision on the 
issues from the jury. He may have taken that view 
or he may have thought he could not infer &07i« fides 
or otherwise from the statement of the plaintiff^s 
counsel. Whatever view the learned judge took he has 
not recorded his decision and the absence of any record 
of the decision makes it impossible to deal with the 
ap[)eal under the provisions contained in the eighth 
section which enacts that ..." the judge at the 
request of either party shall make a note of any 
question of law raised at such trial or hearing and of 
the facts in evidence in relation thereto and of his 
decision thereon . . ." We cannot deal with any 
question of law under this section unless the judge is 
asked to take, or takes a note and decides the question 
of law raised and records his decision. We cannot 
entertain this matter and cannot look to the sub- 
sequent evidence and spell out a view of the decision 
we are asked to conjecture from facts subsequently 
proved. We think this rule must therefore be dis- 
charged with costs. 

Order discJvarged vjith costs. 

Solicitor for plaintiffs. Ford iqir^^^^,\^arrett; 
solicitor for defendant^ MUes for Ijan 
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(Before Higinbotham, C. J., Williams, and Webb, J.J.) 



Regina v. Mason. 



22nd May, 



Criminal Law and Prttctice Statuts (1864) Section 
64 — Larceny as a bailee — A person wlw received a 
specific sum of mon^ for a specified p^irjmse and 
who did 7iot apjdy it to that purpose hut C07iverted 
it to his oton use, held properly convicted of larceny 
as a bailee. 

Question of law reserved by the Chief Justice for the 
Full Court, namely, whether on the evidence the 
charge of larceny as a bailee could under Section 64 
of the Criminal Law and Practice Statute (1864) 
be supported against the prisoner. 

The facts and cases cited appear fully in the judg- 
ment of the Chief Justice. 
.7. T. T. Smith for the Crown. 
The prisoner was not represented. 
Higinbotham, C.J. — In this case the accused 
Frederick Mason was charged under the 64th Section 
of the Crinninal Law and Practice Statute (1864) with 
larceny as a bailee, and it appeared that he had re- 
ceived from the prosecutrix a specific sum of money 
(it did not appear in what form it was given) for a 
specified purpose, namely, to be applied by him in 
payment of a bill of costs owing by the prosecutrix to 
her solicitor. The prosecutrix drew monev from the 
savings bank in presence of the prisoner and gave him 
portion sufficient to satisfy the bill of costs, and gave 
it to him to pay to her solicitor and he spent part of 
tliat money. We think under these circumstances ho 
was properly found guilty of the offence charged under 
this section which says " Whosoever l^eing a bailee of 
am^ property shallfraudulently take or convei*t the same 
to his own use or the use of any other person other 
than the owner thereof, although he shall not break 
bulk or otherwise determine the bailment, shall be 
guilty of larceny." " Property " is detined by a later 
Act (section 7 of the Criminal Law a7id Practice 
Amendment Statute, 1871) to include "every descrip- 
tion of real and personal property, money, debts and 
legacies and all deeds and instruments relating to or 
evidencing the title or right to any property or giving 
a right to recover or receive any money or goods." 
Therefore it includes a sum of money and appears to 
apply to all cases where money or something represent- 
ing money is delivered to a person on an ex})ress or 
implied engagement by that person or trust imposed 
on that person either to return it to the bailor or 
dispose of it in accordance with the mandate or 
direction of the bailor. There has been some uncer- 
tainty as to the application of this section as ay pears 
from some cases cited, but we think all of them 
present clear grounds of distinction from the circum- 
stances of this case. In the case of Reg, r. liennelly, 1 4 
V.L.R. 59 the money which the prisoner was cherged 
with taking was money mixed up with other money: it 



was not the case of a specific sum appropriated for a 
specific purpose. So in Reg. v, Iloare 1 F. and F, 647 
and in Reg, v, Oarreti, 2 F. and F. 1 4, the money was 
not a specified sum to which a duty was attached by 
the terms of the bailnient. The same question was 
considered by the Court of Crown Cases Reserved in 
Reg. V. IJassall, L. and C. 08, and the same distinction 
is pointed out by the Court in the judgment. In that 
case the money was the money of a club not enrolled 
as a friendly society, and the prisoner who was the 
treasurer was unable to make certain payments re- 
quired by the rules of the club, but the money he was 
charged with stealing was not a specific separate sum 
in respect of which he had a special charge or a 
special duty. The Chief Justice says " The word bail- 
ment must there" (referring to 20 <k 21 Vict. c. 64, sec. 
4) **be understood in its legal acceptation, viz., a deposit 
** of something to l)e returned in specie, and does not 
" apply to the receipt of money with an obligation to 
" retui n the amount when there is no obligation to 
"return the identical coin." These cases are not 
inconsistent with our judgment in this case and our 
judgment is consistent with the case of Reg. r. Wells, 
1 F. tfe F., 109, in which Erie, J., treated the case 
as an indictment for larceny as a bailee under 
the corresponding section of the English Act. It 
appeared in evidence that the prisoner had received a 
specific sum of money for a specified purpose, and 
Erie, J,, told the jury that if the prisoner had ap- 
propriated the money to his own use and he did it so 
'fraudulently, then he would l)e guilty of larceny, 
under the Act to make l)etter provision for the 
punishment of frauds committed by trustees, bankers, 
and other persons entrusted with property, even 
although at the time he so appropriated it he might 
have hoped or expected that he would be able to repay 
it. So a casein this Court, Reg. v. Ah Poo, 7 V.L.R 
(L) 8, assuming it was decided on the first count of 
the indictment, would be a clear decision in accord- 
ance with the proposition which we now hold, 
namely, that if a specific sum is given for a specified 
purpose the bailee is liable under an indictment for 
larceny as a bailee if he does not apply the specific 
sum in accordance with his mandate. In Reg. r. 
Loose, Bell C.C., 259, it was assumed that the prisoner 
would be liable for larceny as a bailee, but for th'i 
fact that the property was laid wrongly in the indict- 
ment, and on that ground alone it was held the con- 
viction could not be supported. From the authoritios 
referred to we may state broadly that we are of 
opinion that where a specific sum of nioney, or in- 
strument representing nioney, coin, Imnk notes, 
cheques, or anything constituting property, or repre- 
senting money, is delivered to a person with an express 
or implied mandate rither to return it or npply it in 
some other way directed by the bailor and it is 
accepted by the bailee on those terms and he applies 
the money or propeity fraudulently to his own use, 
and not in the way directed he is guilty of an oflence 
under the Act. We think the conviction in this 
case was right 

Williams, J.— It is impoafitttt^ ^6^ 
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this case. It is not a case merely of a bailee not 
returning money to a bailor ; this is a case where the 
bailee gets a specific sum of money to pay to a specified 
person for a specified puqiose ; the bailor designated 
the purpose to the liailoe, gave him a specific sum and 
told him to pay it to a specified person ; the prisoner 
did not do so, hut converted it to his own use. There 
is an old cose in 2 East, Plens of the Crown^ page 566, 
fjavender^s Case, which seems to support our judgment. 
His Honor read the note of the case.) 

Webb, J. — I concur with the judgment of the 
Court on the authority of Jieg t\ Wells. 

Solicitor for Crown, Crown Solicitor, 



Before HlginbothaHi, C.J., Holroyd and Hood, J.J.) 



The Local Board of Health of Hawthorn v. 
Fisher. 

27th March. 



favor of the complainants and the defendant obtained 
an order nisi to review their decision. 

Mitcjifill to move absolute. 

Bryant to show cause. 

It was suggested during the arguments that the 
proper notice should have been either a notice 
served on each owner calling on him to do 
his proportionate part of the work or a notice 
addressed to all the owners to do the whole 
work a copy of such notice to be served on each 
owner. 

Higinbotham, C.J. : — We think the notice in this 
case is bad. It calls upon one of the ownere of land 
abutting on a road to do the whole of the work 
required to be done. It is unnecessary for us to 
express our o})inion as to what is the right form of 
notice. We are clearly of opinion that the form of 
notice given here is wrong. The order to review will 
be made absolute witli costs and the oi'der of the 
Court l)elow reversed. 
I Order absolute with costs. 

Solicitors for complainants, Kggleston, Derham and 
Martin ; solicitoi-s for defendants, Wilmoth and Wild, 



The Public Health Amendment Statuie, 1883 (No. 
f 782) Section 131 — Insufficienry of notice to otiniers 

under this section. 

This was an order nisi to review an order of the 
Hawthorn Court of Petty Sessions by which John 
Fisher was directed to pay L26 14s. his ])ortion of 
the expenses incurred by the Local Board of Health, 
in forming, paving, levelling and draining a certain 
passage fonned and set out on private property 
situate oflT Redfern Road. The notice to form <S:c. the 
street and served on John Fisher was in the following 
form : '* To Mr. J. W. Fisher, of Redfern Road, 
Hawthorn, owner of the premises fronting, adjoining, 
or abutting upon the undermentioned passage, who 
by himself or his tenants has the riglit to use and does 
commonly use such passage The Local Board of 
Health of the Town of Hawthorn Do hereby give you 
notice that the passage situate in Section off Redfern 
Road, Easterly, within the said Town and formed 
and set out on private property in such a manner as 
to afford means of back access to your premises 
adjacent thereto, is not formed ttc. lo the satisfaction 
of the said Board of Health and the said Board of 
Health do hereby give you notice and hereby require 
you within fourteen days from the service hereof to 
form <tc the said passage in the manner and according 
to levels and specifications a[)proved by the said 
Ix^cal Board of Health, and detailed, shown, and set 
forth in the plan and documents heieunto annexed 
. . " It appeared from the evidence that there 
were other owners of land abutting on the passaj^e 
but no evidence was given to show that they had 
l>een served with the notice. It was urged for the 
defendant that the notice >v«s bad inasmucrh as it 
called on the defemlant to form the whole passage 
whereas the e\'idence showed that other persons were 
also adjoining owners. The magistrates decided in 



(Before Higinbotham O.J., Williams and Webb J.J.) 



PicKRx V. Shire of Mount Alexakder. 

4th May. 

Rules of Supreme Court — Order 64 rule l--Order 39 
f^iJp 4 — Application for extetision of time to serve 
notice oj motion fivr a new trial after the time luid 
cqnred — insuffxcieiicy of nffida,rit. 
Walker r. Mckinley 11 V.L.B. 366 explained. 
Appeal from an order in Chaml)ers of Kerferd J. 
disniissing a summons for leave to serve notice of 
motion for a new trial after the time had expired. 

The action was tried at Sandhui-st l)efore Mr. 
Justice Kerferd and a jury on the 22nd of October 
1881), and the jury having found a verdict for the 
plaintiff, His Honor decided to let the question as to 
how judgment should be entered stand over for a 
motion for judgment. On the 14th November on the 
plaintifi's motion for judgment His Honor directed 
judgment to he entered for the plaintiff for the 
amount of the verdict and costs. On the 12th 
of December the defendants took out a summons for 
leave to move for a new trial and Mr. Justice Kerferd 
dismissed this summons with costs. The defendants* 
solicitor made an afliidavit in support of the summons, 
the portion dealing with the delay in taking out the 
suninjons wms as follows : *' immediately on hearing 
of the result and effect of His Honor's decision " (the 
decision on the motion for judgment) " 1 took steps to 
make this application and that the snl'sequent delay 
was caused by communicating with my cli^ts and a 
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difficulty in procuring a copy of the learned judge's 
notes." 

Kilpatrick, with him McbcDermott for the appellants. 
An appeal lies from a judge's discretion when there 
has been a miscarriage of justice or when the judge 
has acted on a wrong legal principle and therefore has 
not exercised his discretion at all. Annual Practice 
(1889-90) page 827. Gardiisr v. Jay, 29 Oh. D. p. 58. 
In this case the learned judge based his judgment on 
Walker V. McKinley, 11 V.L.R. 866. It is clear from 
the report of that case that the judgment is based on 
a misconception: It is treated all through as an 
application to extend the time for appeal and all the 
cases cited in the judgment refer only to appeals. A 
new trial motion differs from an appeal. The decision 
or an appeal is or may be final, in a new trial motion 
it is not. Notice of appeal is given under order 58 rule 
15 and of a new trial motion under order 39 rule 4, 
the negative words in the former rule make the notice 
mandatory : in the latter rule the words are affirma- 
tive and merely directory. In Smiifh v, Smftcksjuen 
Co., 32 W.R. 184, and Peckett v. Short Brothers, 32 
W.R. 123, cases decided in 1883, applications to 
extend the time to move for a new trial after the 
time had expired were granted, and Collins v. The 
Vestry of Faddington 5 Q.B.D., 361, decided in 
1880, which is liasis of the judgment in Walker v. 
McKinley is not referred to. 

Duffy (with him Shiels) for the respondent. When 
a party has got judgment he has a vested interest in 
it, and leave after the time has expired to apply to 
set aside that judgment will not be granted except 
under special circumstances. Collins v. Vestry oj 
Paddington, Walker v. McKinley is good law and is 
followed in Youngman v, Melbourne Stw^age Co., 7 
A.L.T. 53. The verdict of the jury is final, and a 
motion for a new trial is the same as an appeal. There 
is nothing to show on what ground the judge gave his 
decision ; the affidavit was msufficient. (He was 
stopped by the Oourt), 

Kilpatrick in reply. — The affidavit is sufficient as 
sworn by an officer of the Ck>urt. The defendant's 
solicitor's retainer ended with the judgment in the 
action and he could take no further steps without the 
authority of his clients. 

HiGiNBOTHAM, C.J. I This is an appeal from an order 
of the late Mr. Justice Kerferd dismissing a summons 
by which the defendants applied for an extension of 
time to enable them to give notice of motion tur a new 
trial in this action. The case was heard on the 22nd 
October, 1889, and by consent of the counsel for the 
parties the entry of judgment was reserved till a motion 
for judgment was made in Melbourne. It was made 
and judgment was entered for the plaintiff on the 14th 
November. It was not till the 12th December that 
the defendants took out the summons asking for the 
extension of time to enable them to apply for a new 
trial. Treating the case as if it came before this Court 
in the first instance, we are of opinion that the delay 
from the 14th November till the 12th December has 
not been explained, and that that would h&ve been a 
sufficient reason why the learned judge should have 



dismissed this summons, and it is a sufficient reason 
why this Court should now dismiss the appeal against 
his decision. An application for an extension of time 
is one of very great importance to the party who makes 
it, and to the party against whom it is made. But it 
is a collateral proceeding, and is an application which 
does not require and which ought not to be allowed a 
long lapse of time in order to prepare and bring it 
forward. It is not like an application for a new trial, 
in which c&se all the materials and evidence must be 
brought before the Oourt to enable it to decide whether 
a new trial should be granted or not. The materials 
necessary for an application for extension of time 
netKl not be no full ; they should be compressed into a 
much smaller space than isnece^ssary on an application 
for a new trial, and it should be made in a shorter space 
of time. The affidavit of the defendants' solicitor, in 
which he sets out the cause of the delay in this case is 
not sufficient. Ue states that on hearing the result of 
the motion for judgment on the 14th November, he 
took steps to make this application to extend the time 
for giving notice of motion for a new trial. He does 
not state when he received the information, nor does 
he state what steps he took when he heard it. He also 
says that the subsequent delay was caused by com- 
municating with his clients and a difficulty in procuring 
a copy of the learned judge's notes. I do not think it 
would require the express assent of the client to such 
a motion. But apart from this, the Court should have 
been informed what were the causes of delay in these 
communications to enable them to decide whether 
those causes were reasonable. An application of this 
kind must be very promptly made. It is obviously an 
application which tends to delay the remedy of the 
successful party. And when it was delayed from the 
14th November till the 12th December the decision on 
it could only be given shortly before the long vacation, 
and special despatch should have been used in making 
it. The absence of any explanation of that delay may 
have been the reason for refusing to extend the time 
to give the notice of motion. We do not say anything 
about the very ingenious and able argument of Ur. 
Kilpatrick for the defendants about the alleged diffier- 
ence and distinction between an application to extend 
the time to appeal from a judgment and to extend the 
time for leave to apply for a new trial. We do not know 
what were the grounds of the learned judge's decision, 
and unhappily it is now too late to ask and ascertain 
them. It is possible that his decision may have been 
founded on the mistake alleged to have been made by 
him in not drawing a proper distinction between the 
two classes of cases, or it may have been given on 
other grounds which would have justfiied it. It may 
have been based on the ground of the delay by the 
defendants ; or it may have been that the learned 
judge held that the points which the defendants' 
solicitor borutfide believed hod been reserved were not 
reserved, and therefore that the extension of time 
should not be granted. We cannot now ascertain the 
precise ground on which the learned judge has 
given his decision ; but the ground on which the ap- 
peal from his decision is dismissed is that there ap- 
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pears on the face of the case to have been unreason- 
able delay on the part of the defendants in applying 
for an extension of time. That would have 
been a sufficient ground for the learned judge dis- 
missing the summons, and it is a sufficient ground for 
dismissing the appeal. 

Williams, J. — I do not express any opinion as to 
whether a solicitor, after final judgment has been ob- 
tained, can take other steps in the case without re- 
ceiving the authority of his client. I rather think the 
solicitor can not, for I think once final judgment is 
obtained the solicitor's authority ceases and he must 
have express authority for another step. £ was very 
much pressed with the distinction which Mr. Kil- 
patrick has drawn between the wording of the rules 
relating to applications for new trials and motions re- 
lating to appeals from judgments — the one containing 
affimativo v/'ords, and the other negative words — and 
the cases he has cited, and also his argument as to the 
eflTect of theapplication,thatinthe one case it concluded 
the action and in the othor it did not. It is not 
necessary to give a decision as to whether that view is 
well founded or not. As regards the case of WaJ-ker 
V. McKinlei/j 11, V.L.R., 3fi6, which has l>een cited 
for the defendant, and in which I refused a motion 
for leave to extend the time to apply for a 
new trial, I have been up to this day always 
under the firm conviction that it was a case 
of an appeal from a judgment, that the motion 
was to extend the time for appealing from a judg- 
ment. It will be seen from the first para- 
graph of my then judgment, which was a written one 
that I thought it was such a motion. I had got it in- 
to my head that it was a motion to extend the time 
for an appeal from a judgment and I have only got 
it out of my liead this morning. I make these ob- 
servations so that that case may be thu8 far corrected 
as I still believe it is thorouglily good law for the 
purpose for which I gave the judgment but whether it 
is good law in reference to an applicationfor the exten- 
sion of time to serve notice of motion for a new trial 
is an entirely different matter. I am not sure on the 
point, but I rather think it is not. i 

Webb, J. — Mr Justice Kerferd might have dis 
missed the summons to extend the time on the ground 
of delay, and if so this appeal should be dismissed. 
If he gave it on other grounds, and they were wrong, 
then tliis becomes a substantive application to the 
Court to extend the time and it should be refused 
on the ground of the delay, so that either way the ap- 
peal should be dismissed. 
Appeal dismissed tvith costs. 

Solicitors for plaintiif Duffy aiid WUkinson ; for 
defendant, Merrideld. 



(Before Higinbotham, C. J., Williams and Webb, J.J,) 



Parker and others v. Sell. 



— — — 1st May. 

Landlord and tenant — a party contracting with him- 



self — Where sl defendant has an interest mth the 
plaintiffs in the subject matter of the contract if 
t/ieir interests can he distinguished tJve contract loill 
be enjorced and tJie general rule does not apply that a 
party cannot contract with himself-— Covenant to 
keep and inairUain in a fair and reasonable 
conditio7i. 

Appeal from the judgment of a'Beckett, J. 
The plaintiffs and the defendant were equitable 
joint owners of certain lands including an orchard at 
Doncaster. Paragraph 6 of the Statement of Claim 
stated that "by agreement dated the 29th day of 
May, 1888, made between Tom Petty and John 
Howard Aylwin as agents for the owners of the said 
land of the one part and the defendant of the other 
part the former agreed to let and tlie latter to rent the 
said land upon certain terms and conditions contained 
therein." By one of the conditions the defendant 
agreed to keep and maintain the orchard (pai*t of the 
lands) during his tenancy in fair and reasonable con- 
dition. The plaintiffs claimed amongst other things 
L300 damages for breach of this condition. Paragraph 
9 of the defence stated ** the defendant will object 
that the agreement of May 29th, 1888, was null 
and Toid, inasmuch as the defendant thereby purport- 
ed to contract with himself." The learned judge gave 
judgment for the plaintitils and assessed the damages 
at LI 00. The principal point argued on appeal was 
the objection in law raised by the 9th paragraph of 
the defence. The evidence shewed that the fence 
round the orchard was broken down in places at 
the time the tenancy commenced and that during the 
tenancy cattle came in and injured the orchard and it 
was argued that the learned judge assessed damages 
on the basis that the words keep and maintain in 
fair and reasonable condition amounted to a covenant 
to fence. 

Isaacs with him Hayes, for defendant appellant.— 
A man cannot contract with himself : LeaJx on 
Contracts -439, Fawkner v. Lowe 2 Ex. 595, 
Maimvarring v. Newman 2 B. & P. 120, Ds Tastet r. 
Shaw 1 B. and Aid. 668, Bosanquet v, Wray 6 Taunt 
596, Grey v, Ellison 25 L.J. Ch. 666, Lindley on 
Partnership 267, Farrar v. Farrar 40 Ch. D. 395, per 
Chitty J. 404 and per Lindley L.J. 409. The 
damages are assessed on the basis that the words 
keep and maintain in fair and reasonable condition 
amounted to a covenant to fence the orchard, this is 
wrong : the defendant is not bound to put the fence 
in better condition than it was when he entered. 

.)fadde7i with him Irvine^ for plaintiffs respondents. 
The general rule does not apply when the interests can 
be distinguished. Joint tenants can make a valid 
demise of their portions to one of themselves Cotvper r. 
FktcJier 34 L.J. Q.B. 187. A covenant to keep in 
repair involves a covenant to put in repair Paine t\ 
llaine 16 M. and W. 541. The words of the learned 
judge taken with the rest of the judgment only show 
the learned judge thought the defendant would be com- 
pelled to fence so as to prevent injury from cattle. 
Isaxjt^cs in reply, Walker v. Hutton 10 M. and W, 
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HioiNHOTiiAM, C.J. — The first ground on which this 
appeal is presented and tlie one mainly relied on is 
the ground stated in the 9th p»iragraph of the defence 
in which the defendant states (His Honor read the 
paragraph). The defendant in support of that 
objection relies on a rule of Inw that the same person 
cannot \ye a party on both sides of a contract and 
that an agreement to that eflect creates no legal right 
or liability. This rule has been more frequently 
applied in courts of law thaii in courts of equity 
but in lK)th courts it is recognized txs a rule, which in 
the particular case to which it applies, is one of 
common sense and must be reasonably applied. In the 
ca.se cited where a person agreed to pay a debt to 
himself and another the rule was applied and rightly, 
we think, it was held that an agreement to pay oneself 
is st'nseless and of no eflect. In fri^ay v, KlUson a 
case in equity where the alleged contract was on a 
policy of insurance it appeared the party was contract- 
ing with hims^^lf as well as othere in respect of an 
interest in which he was concerned and it was held the 
contract could not he supported. In most cases the 
question luis arisen on a question of parties cither in the 
pleadings or as disclosed by evidence. In this case the 
plain tifi's do not include the defendant, but it is said 
when the contract is looked at it purports to be a con- 
tract l)etwet»n the defendant on the one side, and the 
defendant and others on the other side. But that is 
hardly correct ; it purports to be a contract lietween 
John Petty and John Howard Ay 1 win, as agents for 
the owners on the one part, and W. Sell on the other 
part. The evidence shows that the equitable owners 
include the d(^fendant, and it is contended that agents 
acting for the owners, amongst whom was the defend- 
ant, contracted with the defendant. Several cases 
have been cited to which the general rule laid down 
is inapplicable ; cases where the interests of the parties 
can be distinguished, and it is possible to put a con- 
struction on an agreement and apply it so that the 
defendant shall not be deemed to be a party on both 
sides, and shall not be deemed to have contracted with 
himself. There have been cases in courts of equity 
where one partuer has brought an action for damages 
against a co-partner, and it was held that the objection 
was untenable. Amongst the cases cited the case of 
Cowper V, FUtcher, 34 L.J.Q.B. 187, well illustrates 
the circumstances under which the objection will not 
apply. In that case three executors demised property 
to one of themselves, aad the tenant did not pay the 
rent and his co-executors put in a distress. It was 
contended no such contract could exist as would en- 
title two of them to put in a distress against their then 
co-executor. Authorities were cited in that case which 
bear very strongly on the present one. Here is a 
quotation from 1 Bac. Abr, 5 " If one joint tenant 
or tenant in common makes a lease for years of his 
part to his companion, this is good, for this only gives 
him a rigiit to take the whole profits, where before he 
had but a right to take the moiety thereof ; and he 
may contiact with his companion for that purpose as 
well as he may with any stranger," and Blackburn J. 
in his judgment says, *Mt is now set up that this cannot 



operate as a lease and that there was no rent in arrear 
under such lease for which a distress might be legally 
made, but I think it is clear that the parties were 
agreeing for a lease, and that we ought to give effect 
to it in this way, that the two defendants who were 
seized of two-third.s of the land ajrreed to let to the 
plaintiff thoJ^e two-thirds, and allowed him to have 
exclusive possession of that third which was in him. 
We think that construction of that agreement is 
applicable to this aise, and that the owners in this 
cai?e who are sixid to be joint tenants at the time of the 
demise in 1888 may bo hold to have let their in- 
dividual shares in the land to the defendant, and that 
tl.en^ was a valid contract l^tween them on tlie one 
side, and the defendant on the other, and if that view 
be taken this demise is a good demise in accoi^ance 
with the terms on which it was executed, and the 
defendant is liable to be sued on his contract to keep tlie 
demised promises in fair and reasonable condition. The 
second objection is taken to a nas-direction the learned 
judge must have given to himself when he assessed 
the damages. In considering the evidence relating to 
the condition of the orchard, he uses these words "I 
think the words koop and maintain the orchard during 
the tonancy in fair and reasonable condition amount 
to a covenant under which the defendant would have 
to fence." If these words be regarded as expressim? 
the ground on which tne learned judge proceeded to 
assess the damages, the proposition he stated is not 
law. The defendant in this case is bound to keep and 
maintain the orchard during his tenancy in fair and 
reasonable condition — he is not bound to deliver it up 
in good condition — only to keep and maintain it in 
fair and reasonable condition. Those words must 
have reference U) the condition in which it was at the 
time of the demise, and we think that these words 
would not impose the obligation to erect a fence where 
no fence had been round the orchard, or to fill up gaps 
where there liad Ijeen gaps before, as the tenant could 
fulfil his contract by other means, and keep the 
orchard in such fair and reasonable condition as would 
satisfy his obligation. On examining carefully the 
language of the judgment, we do not think it appears 
clear the learned judge intended to lay down that 
proposition; he appeal's to have considered it to have 
been necessary to keep the orchard in good condition, 
and the best means would have been to fence it. From 
the words of the judgment it does not appear to us 
that the learned judge presented to himself any legal 
view of the contract, but he seems to liave endeavoured 
to have discovered the amount of damage suffered by 
the defendant's omission to keep and maintain the 
orchard in h fair and reasonable condition, and he lias 
assessed these damages at LI 00. This was a question 
of fact, on which the learned judge from the evidence 
was most competent to form an opinion, and we will 
not disturb such a finding. Both objections having 
failed the appeal will be dismissed with costs. 
Appeal dismissed with costs. 

Solicitors for appellant, Taylor and Eussell.Sh^ 
icitorsfor respondents, Abbott, Bales and Beckett, 
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Before Higinbotham, 0. J., Williams and Webb, J.J. 

Oth May, 

Brown and others v Anthoness. 



Action Jar the recovery of land — Survey Bounda- 
ries Act 1885 (No. 855) Sections 3, 4 aw^ 6 — 
Difference between^' discrepancy " and " patent error 
or mistake " in section 4. 
Appeal from the judgment of A' Beckett J. 

The action was brought to recover possession of 
certain land, about an acre in extent situate at Boroon- 
dara. The plaintiffs contended that they were en- 
titled to the land under the description contained in 
the crown grant issued in 1853, to the original pur- 
chaser. The defendant contended he was entitled 
under the provisions of the Survey BwindaHes Act 
1885, to the land in dispute, as there was a dis- 
crepancy between the land in dispute, as described in 
the grant, and the land as marked by the surveys. 
The learned primary judge held that there was a 
"discrepancy" between the land described in the 
grant and the land as marked by the surveys ; but 
that it was a case of ** patent error or mistake " within 
the meaning of section 4 to which the Act did not 
apply, and he accordingly gave judgment for the 
plaintiffiu 

The other facts and arguments which turned on the 
meaning of the word " discrepancy " in the Act appear 
sufficiently in the judgment. . 

Dr. Madden for defendant appellant. 
Mitchell and Wsigall for plaintiffs' respondents. 
Higinbotham, C.J.— This is an appeal from a 
Judgment of Mr. Justice A'Beckett in an action of 
ejectment; The judgment was for the plaintiff. The 
question to be determined in the action is what is the 
northenn^ boundary of portion 116, or, conversely, 
what is the southern boundary of portion 117, Boroon- 
dara. Both of these portions of land were sold by the 
Crown, so far back as 1853— one portion (117) U> Sir 
John O'Shanaaay, and the other (116) to Mr. Gill. 
The plaintiff has succeeded by purchase to the posses- 
sion of the land contained in portion 116. In support 
of his claim to the land in dispute he put in the 
grants to portions 1 17 and 116. The grant of por- 
tion 117 shows that portion 117 extends from the 
Canterbury road southwards to a point marked by a 
red lineneady opposite to the west side of the Middle 
Burwood road, and south by 52^ links to a black line, 
which indicates tte line of fence erected at a very 
early period alter the sale, and since recognised more 
or less fully by the owners on both sides as the line of 
division between 116 and 117. The plaintiff now 
claims poeseasion of the land corresponding in width 
to the portion between the black line and the red line 
on the south of his land, setting up the grant as 
determining the northern boundary of portion 1 1 6 and 
the southeni boundary of 117. The defendant presents 



his case as one which is supported by the Act of 1 885, 
No. 855, and entitled " iln Act to adjust discrepancies 
between Surveys and Titles and for oilier matters, A 
large poi-tion of the argument liefore the primary' 
judge and the juilgiiient of the primary judge appears 
to have proceeded upon the construction of some of 
the provisions of the act, especially sections 3, 4, and 
6. In dealing with the act the learned judge stated a 
view of it with which to a certain point we concur. 
He said — 

"The evidence satiaBed me that tlie original survey marks 
of the southern boundary of portion 117 have been removt-d, 
and that the owner of the portion has for more than ir> yeara 
regarded the fence abovementioned as agreeing,' in position 
with the southern lx)undury. 80 that if sections 3 and 4 of 
this act apply, I should regard the line of the fence as the 
line of the soutliern lx>undary for the purpose of this action, 
and the plaintiff would in that case fail. It is, however, con- 
tended on his behalf that the act has no operation to the 
present case, inasmuch as> section 6 is merely supplementary 
to sections 3 and 4, providing what is to be taken aa evidence 
of the position of the original survey marks, but these survey 
marks art? made effectual legal bounilariea only by sections 3 
and 4, and it is provided by section 4 that notliing in eectious 
3 or 4 shall apply to any allotment where an actual patent 
mistake or eri'or has been made. I agree with this construc- 
tion the act. " 

Up to this point we concur with the learned judge. 
But we differ from him when he proceeds to state 
his opinion that discrepancy between bouHdaries 
shown by the Crown grant and those which are to be 
taken as the survey boundaries (in this case indicated 
by the fence) is sufficient to constitute a patent error 
or mistake within the meaning of sections 3 and 4 of 
the act. The learned judge said — 

** The difference between mere discrepancy and actual mis- 
take may be merely one of degree. Where the discrepancy 
is slight it may be considered discrepancy, but where it is 
material it may be considered a mistake. In the present case 
it affects about 60 links in a frontage of about 2,150, and 
about one acre out of 46 as against the purchaser of portion 
1 17. The error is one which, I think, could only have 
resulted from gross carelessness, and would only have to be 
pointed out to be remedied. I have, with some doubt, come 
to the conclusion that it is not siich an error as the act was 
intended to cure, and that an actual patent mistake or error 
has been made within the meaning of section 4. " 
If that conclusion is right, the provisions of section ? 
and 4 of the act, followed by the provisions of section 
6, do not apply in this case, and the case is taken out- 
side the statute. The learned judge arrived at that 
conclusion with some doubt. We hold so strong an 
opinion on the question as to justify us in stating that 
we disagree from the learned judge in thinking that a 
discrepancy such as is pointed out m this case, and 
which is a very considerable discrepancy cannot be 
treated, and ouglit not to be treated, as a ** patent 
error or mistake " in the meaning of sections 3 and 4. 
It appears to us that the use of the worils " mistake 
or error," and the departure from the use of the word 
" discrepancy " in those sections, points to the conclu- 
sion that theframers of the act intended to indicate 
something different in the use of these words, and that 
a ** discrepancy " within the meaning of the act, 
although great, does not constitute an error or mis- 
take within the meaning of section 4. The word's 
taken in their natural sen^ are not synonymous, A 
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discrepaacy undoubtedlj may indicate a mistake. A 
discrepancy in documents of title may l)e the result of 
mistake, but the words taken in their natural sense 
do not seem to mean the same thing. However, con- 
nected the discrepancy may be with the mistake, and 
however great the discrepancy may be, indeed so great 
as to point to the prolmbility of the existence of a 
mistake, it is difierent from a mistake. That ' error 
or mistake " was not intended to mean the same thing 
as *' discrepancy '' however great in the act seems 
clear when sections 3 and 4 are considered. By sec- 
tion 3 it is provided that the survey boundaries shall 
be deemed to be the true boundaries of the land, whet- 
her such boundaries u{k>u admeasurement are or are 
not found to be of the same dimensions, or to include 
the same area as the boundaries or description given 
in the Crown grant. That is to say, that the survey 
boundaries are to control those mentioned in the 
grant, although the area and tlie boundaries differ 
from one another. Section 4 provides that the Crown 
grant shall be deemed to convey the land within the 
survey boundaries, notwithstanding any discrepancy 
between the dimensions of such survey boundaries or the 
area they include and the dimensions or area expressed 
in such grant, or shown in any plan in connection with 
the alienation by the Crown of such parcel of land. 
Then come the words, '* Provided that nothing in this 
and the next preceding section shall apply to any such 
section, allotment, or parcel of land where an actual 
patent mistake or error has been made." The contrast 
between the use of the word " discrepancy " in section 
3 and the earlier part of the 4th, and *' patent mistake 
or error " in the latter part of the 4th section point to 
this, that a discrepancy, however large, resulting in a 
difference of area, however great, was not intended to 
be referred to in this proviso, where words '* actual 
mistake or error " are used. That there may be a 
patent mistake or error without any discrepancy is 
obvious. There may be cases, indeed there have been 
instances, where, by mistake, land has been sold which 
had been previously alienated, and where land has 
been sold which had been reserved from sale, or 
proclaimed as dedicated for certain public purposes. 
In either of these cases it is obvious that a mistake 
was made, and to such a mistake the provisions of 
sections 3 and 4 of the act do not apply. But the 
discrepancy in this case is not a mistake or error, 
consequently the case is not taken outside the pro- 
visions of the act. Section 6 provides that when the 
survey marks of the boundaries of any section, allot- 
ment or other parcel of land have been removed or 
obliterated, then, in any proceeding or application in 
which the boundaries of such parcel of land have to 
be determined, when it is proved that certain build- 
ings, fences, walls, or other improvements of a 
permanent nature or a succession of such impix>ve- 
uients — (l)have ever since the removal or obliteration 
of such survey marks indicated or agreed in position 
with the boundaries originally marked on the 
ground by the survey marks so removed 
or obliterated; or (2) have for the full period 
of 15 years without interruption been used and 



regarded by the owner or occupier, or successive 
owners or occupiers, of such parcel of land as mark- 
ing or agreeing in position with the boundaries of the 
parcel of land comprised in the document of title, 
such proof shall be deemed and received as sufficient 
evidence of the true position of the original 
survey boundaries of such land. Once you get to the 
survey boundhries and tlie case is lirought within the 
act the fence is to be regarded within the meaning of 
section 6 as the survey boundary of portion 116. 
That survey boundary under section 3 becomes the 
controlling dominant indicator of the title, and if it-is 
inconsistent with or contrary to the area or the dimen- 
sions as indicated in tlie grant, the description in the 
grant must be regarded nieroly aa/aUa denwnstratio 
and the survey lioundary indicated by the fence must 
be regarded as the true and real boundary of portion 
116. The plaintiff has therefore failed, and the de- 
fendant will derive the benefit of this statute. The 
defendant and not the plaintiff will be entitled to 
judgment. The appeal will lie allowed with costs, and 
judgment entered for defendant. 

Appeal alhioed with coats, jtufgrnetU /or defendant, 
with costs. 

Solicitors for plaintiff BU^ke and Miggall; for de- 
fendant McdUsoUy England and Stewart^ 



IN THE SUPREME COURT OT TASMANIA. 



IN CHAMBERS. 



(Before Sir Lambeth Dobson, C.J.) 

' May 28th, 1890, 

Princess v. Heazlewood. 

The Vendor and Purchaser Act 1875, (39 Vic. No. 

2) — A$topayme>it ofiiUerest on purchase money, 

The ^Solicitor General for the vendor (Princess). 

Martin for the purchaser. 

The Chief Justice :— On the 21st April, 1889, 
Charless Princess agreed to sell, and E. H. Heazlewood 
agreed to purchase two lots of land for £3,478. 
Princess undertook to give possession of the second 
lot on the 23rd May then next, and of the first lot on 
the 1st April, 1890, and the agreement provided that 
Heazlewood should be entitled to the rents of both 
pieces of land from the 1st April then instant. 
Delays took place, and differences arose, and a sum- 
mons was taken out for the 23rd May instant, by the 
vendors to compel the purchasers to pay interest upon 
their purchase money from the date of the agreement, 
and also to complete the purchase forthwith. On thcL 
summons coming before me it appeared that the vendoilc 
had not given possession and was not in a position to 
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give immediate possession of one of the lots, and 
therefore he couhl not require the purchaser to com- 
plete forthwith. The parties desired my judgment as 
to whether the purchaser was or was not l)Ound under 
the agreement to pay interest on his purchase money. 
The contract seems to have contemplated an imme- 
diate completion of the conveyance, for the rents from 
the previous quarter-day are to belong to the pur- 
chaser, and the possession of one lot was to be given 
to him in the following month. Whilst the contract 
gives the rents to the purchaser, it is silent as to any 
intei*e8t being paid by him, so that he is entitled to 
the rents which have become due, and has been re- 
ceiving the profits from tlie purchase money which 
has remained in his hands. If the conveyance had 
been completed at once no question might have arisen 
as to interest, but now more than a year has 
expired. This is a state of circumstances 
not contemplated by the agreer^ent, and is a suit for 
specific performance by the purchaser. The Court 
would probably require him to pay interest. In Birch 
V. Joy, 3 ILL.C, 565, although the agreement contained 
a provision that interest should not commence till the 
conveyance was completed, after long delay in com- 
pleting, the purchaser being in possession, the House 
of Lords held, on the purchaser's bill for specific per- 
formance, that notwithstanding the agreement, his ex- 
emption from interest could not, after so long a lapse 
of time, he enforced. In the case before me there is no 
agreement that interest shall not be paid till com- 
pletion, but the contract is merely silent as to interest. 
The general rule is that a purchaser cannot have both 
the rents and also the interest on the purchase money 
The purchaser may bo excused from paying interest by 
setting apart the purchase money and giving notice to 



the vendor upon the time for completion having 
arrived and the completion l>eing delayed by the action 
of the vendor, but even under such circumstances Sir 
Wm. Grant in /'o?(;«// 1\ Martyr, 8 Vesey 148 says 
" it must he. a strong case and clearly made out." 
Again in Flmlyer v. Cocker^ 12 Vesey S5, he sa^s ** so 
absurd an agreement as that the purchaser was to 
receive the rents and profits to which he had no legal 
title, and tlie vendor was not to have interest, as he 
had no legal title to the money, could never be im- 
plied." The general rule is that the purchaser is 
looked upon in Equity as the owner and entitled to 
the rents, and the vendors as entitled to the purchase 
money and interest upon it, from the time the title is 
made out. Where, however, the contract for sale 
expressly reserved the rents to the vendor 
until completion, and nothing was said in 
the contract about interest on part of the 
purchase money the House of Lords held that " it ne- 
cessarily follows from the reservation of rents to the 
vendor, that the purchaser was not to be called upon 
to pay interest upon the purchase money." Brook v. 
Champernoii'yifi, 4, CI. and Fin. 611. So in the pre- 
sent case the agreement, that the purchaser shall have 
the rents, necessarily implies that the vendor shall 
have interest on the purchase money. The fact that 
the rents are referi^ to at all, seems to be that they 
are to be the purchaser's from the quarter day anterior 
to the agreement, and not from the usual time, and so 
far only is the usual L*ule affected, that when the pur- 
chaser receives the rents, he must pay interest on the 
purchase money. I have found no case in which the 
purchaser received the rents, and also had the benefit 
of the usufruct of the purchase money. The vendor 
is entitled to interest from the date of the agreemeat. 
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Action— Stay of proceedings— Where 
an action was commenced in the 
Admiralty Court by A against B for 
damages arising out of a collision 
between two ships, and subsequently 
B commenced an action against A in 
the Supreme Court arising out of the 
same matter the action in the Su- 

Srerae Court was stayed pending the 
ecision of the action in the Ad- 
mit alty Court, Cruickahank r. Tax- 
matiian S, N, Coy,, 20. 

Administration Act 187*2 (No. 
427) Sec. 28— Administration bond— 
Breach- Non-filing three months' 
accomit — Assignment. The word 
•* may " occurring in the 28th Section 
of the Administration Act 1872 " is 
not mandatory. The mere fact of 
the non-filing of the three months' 
account is not jftr «c, sufficient to 
induce the Court to exercise the 
power conferred upon it by the 
section, /?* re McMltlany 69, 

Section 32 "— Costs — The 

Court will not allcfw, under the above 
section, the costs of a rule nin im- 
properly obtained. In, re Ourrie, 72. 

Administration action —Sep- 
arate accounts— Payment out of 
court — Costs — Master in Equity. 
Pursuant to an order made in an 
administration action, various sums 
of money when paid into Court to 
the credit of an action were equallt 
distributed over four separate ad- 
counts. On motion for payment out 



of Court of the mm standing to the 
credit of one of theee acoonnts on be- 
half of the person absolutely entitled 
it was ordered that the ooets occa- 
sioned by the application should be 
taken from the whole amount in 
court and should not be levied ex- 
clusively on the fund drawn out. As 
the action had been commenced be- 
fore the Judicature Act and as the 
papers in connection with the action 
were in the custody of the Master in 
Equi^, the reference was made to 
the Ai^ter in Equity and not to the 
Chief Clerk, Sawytrt v, Kyte, 83. 

Administration of Justice 

Act 1885 (No. 844) section 8— An 
appeal will not lie under this section 
unless the judse has taken a note of 
the question of law raised, the facts 
in evidence in relation thereto and his 
decision thereon, WcUker v. Wing- 
field. 198. 

Admissions in criminal pron- 
ceedingfS.— See Criminal Law^, 
Rattray v. Roaeh^ 188. 

Adverse possession — See 

Transfer of Land Statute 1886.— 
Laht V, Jtfnea 72. 
Appeal.— See Practice, Warhurtm 
V. AUson^ 170. 

Appeal from County Court. 

--See Ackninistration of Justice Act 
1885, Walker V. WingHM, 198. 

Appeal to Privy Council- 
Order in Council (9th June 1800) 
— Points reserved — Where points 
are reserved for the decision 
of the' Full Courtand the Full Court 
has given its decision on such 
points the party aggrieved can appeal 
from such decision without waitinsun- 
til liie order embodving the decuion 
has been passed. Stw&um v. Jamet 



109. 

Balance Sheet— See Company. 
Phillipi V. Melbtmrne and Ga^atle- 
matfie Soap atid Candle Coy, 148. 

Bankers' Books Evidence 

Act 1878 (No 620) Sec. 8. On an 
application under sec 8 of Act No. 
620 a bank, not a party to the action 
was ordered to piHMluce on subpa^na 
tiieir account books which contained 
entries necessary for the trial of the 
action. Hay v, Patterson, 21. 

Bare Licensee— See Negligence. 
Slade V, Victorian RaUmay* Com- 
misrioners, 5, 

Barrister— Application for admis- 
sion as a barrister— General rules of 
the Supreme Court, 1887, rule 8 sub- 
section 1— Meaning of the words 
" University recognised by the Uni- 
versity of Melbourne— the fact that 
a holder of the degree of B. A. of the 
University of Adelaide has been 
admitted with due form by the Uni- 
versity of Melbourne ad i-undtm 
graduni is sufficient proof that the 
University of Adelaide has been 
recognised by the University of Mel- 
bourne. /* re JoHfs, 85. 

Building Societies' Act 1874 

(No. 493) sec. 33 (4)— Companies 
Statute 1864 (No. 190) sec. 74 (l)j^(2J 
(3)— Judicature Act 1883 (No. 761) 
gee. 9 (6)— Petition to wind up a 
Building Society by assignee of judg- 
ment debt— Form of petition— Ina 
bility to pay debts— Costs. Re the 
Premier Permanent Building Asaoci- 
atiim, 139. f 

Calls, Notice Of-See Companlt 
Statute, 1864, re Melbourne Stock 
Exchange Ageney, dsc Cay., 153. 
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Certificate, Cancellation & 

Suspension of — »See Marine 
Board Act 1887 re Tayltn-, 23. 

Champerty — Champerty implies 
a bargain of some sort 1)etween 
the puLintiff or the defendant in a 
cause and another person who has no 
interest in the subject in dispute to 
divide the property sued for between 
them if they prevail in consideration 
of that other person carrying on the 
suit at his own expense ; It is 
essential, however, to malce such a 
transaction champerty that the per- 
son carrying on the suit at his own 
expense should have no interest in 
the thing at variance. JIaijt* i\ 
Lerins'fty 180. 

Charter Party— Breach of charter- 
party — "representation" or "con- 
dition precedent." The words in a 
charter-party describing a vessel as 
**now lying at the port of Cape 
Town " may be either a represen- 
tation or a condition precedent and 
it is permissibld to look at the sur- 
rounding circumstances to construe 
their real meaning— The party in- 
lending to rely upon such words in a 
charter-partv as constituting a con- 
dition precedent must plead and prove 
that such words constitute a material 
part of the contract or must plead 
and prove fa'sts from which it results 
tliat such words are a material part 
of the contract. Breckicoldt v. Col- 
iniial Ukuho Coy,^ 192. 

Child, injury to. See Negligence. 
Slade V, VicUtrian Raihcays C(mt- 
MUHonerty 5. 

Common Law Procedure 

Statute 1865 (No. 274) sec. ISO- 
Sec. 180 ouffht to be brought into 
operation only when it appe^s that 
there is no dispute about the tenancy 
Uopkin* v. Kelly y 147. 

Sec. 332— Ga Re— I'he mere 

fact of a defendant who is domiciled 
here being about to depart from the 
colony ujpon a voyage in the usual 
courae of his business will not justify 
his arrest under a Ca Re, but where 
a defendant is not domiciled in the 
colony he does not bring himself 
within this rule. Pricf r. ^antlry, 
146. 

8. s. 332, 333--Application8 

under sec. 333 of Act No. 247 
should not be made ex parte, and 
shonldbe made to tlie court and not 
to a Judge in Chambers. Row v. 
Smithy 158. 

-Sec. 335— Rules of Supreme 



Court 1884 Order UI r. 2. Applica 
tion to discharge a defendant from 
custody who has been arrested on a 
writ of capias should be by rule or 
order niMt and not by summons, 
Wills V. CaHdlano 117. 

Companies' Statute, 1864 (No. 

190)-Noticc of calls- Where an article 
of association stated * * that all moneys 
payable to tlie Company shall be 
payable at tlie registered office of the 



Company or at such other place or 
places and to such person or persons 
as the directors may appoint, and a 
subsequent article stated that "the 
directors may from time to time 
make such calls on the members as 

they shall think fit And 

each member shall be liable to pay 
the amount of the calls so made to 
the persons and at the times 
and places appointed by the 
directors which said persons times 
and places shall be specified in the 
notices of such calls respectively. 
Hel4 — that where the call was made 
payable at the registered office of the 
Company it was unnecessary to state 
in the notice the person to whom it 
was to be paid, Jie Mtlbtnirne Stock 
Exchange Agefwydbo, Coy., 153. 

Sec. 4 — Syndicate — A syn- 
dicate formed for the purchase 
of land is not a Company, partnership, 
or association within the meaning of 
Sec. 4, Ballantyiw v. Raphael^ 34. 

-Sec. 16— Notice of incorpora- 



tion in the Governmenl Gmzette — 
J udicial notice of Signature of Acting 
Uegiatrar- General, ' Cnion Finance 
Guarantee and InveHment Coy.^ v, 
Woolcott, 64. 

-ss. 21, 68— ^Table A, Arts 8, 9 



—Winding-up Company — List of 
oontributofies— A oontnbutory is a 
person who has agreed to become a 
member of a company without sign- 
ing his name to a tiunsfer if he has 
been treated as a shareholder by the 
oompany and has acted as a share- 
holder — A transf erree of a share is 
not entitled to escape liability be- 
cause he has never signed the trans- 
fer-— A shareholder who has paid off 
a debt due by the Company with the 
acquiescence of the directors is en- 
titled to credit for the amount so 
paid as against the liability on his 
shares. Re SiciU'hback Railway dkc. 
Coy., 191. 



as. 23, 24, 35, 68, 90, 116 (8), 

121, 154— Sch. 7, rr. 26, 27 — 
TheCourt has jurisdiction to entertain 
an 'ipplication on behalf of a person, 
whose name has been placed in the 
li^t of contributories by the liquida- 
tors in a volimtary winding up, that 
his name may be removed — The rule 
prescribed for proceedings for settling 
the list of itontributories in a com- 
pulsory winding up apply to a volun- 
tary winding up. Mxpte Marion 
Lane, 101. 

Rectification of 



register — Repudiating Shareholder 
—A repudiatmg shareholder must 
not only repudiate, but also get his 
nttme removed from the register, or 
commence proceedings to have it 
removed, before the winding up of a 
Company. In re The Fire, iiarine 
and Accident Indevinity Coy ; 46. 

s.s. [83, 124 — Company 

— Voluntary winding up — Re- 
moval of Liquidator— Locus standi— 



* * Due Cause. " A company was being 
wound up voluntarily, one C.P.W. 
being the liquidator, owijig to certain 
alleged acts of omission and commiss- 
ion on the part of C.P.W. a large 
majority of tne contributories, i.c. of 
the parties interested in the liquidat- 
ion, were desirous that C.P.W. 
should 1)0 removed and one T.M. 
appointed in his place. It was urgcnl 
that as the applicants were **in 
default" they could not make the 
application, it was also urged that 
T.M. could not be appoint^l liciui- 
dator inasmuch as he was a debtor (tf 
the Company. Held, that to read in 
the wonUs " not in default " after the 
word "contributory"' in sec. 124 
would be to supplement and not t4» 
interpret the Act. Held, that the 
mere fact that a person was indebted 
to a Company was not, jxjr se, an 
absolute bar to his being appointed 
liquidator. Held, that the expression 
**aue cause" in sec. 124 is to lie 
measured by the real and substantial 
interests of the liquidation, i.c. by the 
real and substantial interests of tho 
parties interested in the liquidation. 
Re Stwidard Invegtmenl Ui»y. Ltd 
112. 

Sch. 7 Rule 2 — Petition 

— Where the registered ofhee 
of a company is closed and the com 
pany has ceased to carry on its bubi- 
ness a petition for winding u]) 
may be served by leaving a copy »t 
the re^tered office. Re The Co- 
Operative CM Storage Coy, Limited ; 
13. 
Company.— Amount of capital 8u)»- 
scribed for — Power to comnience 
business. A company was formed, 
the capital being £100,000 in 100,0(Ni 
shares of LI each ; 65,000 shares wcic 
offereil to the public ; it was provided 
(inter alia) by the prospectus that 
£45,000 was to be appropriated out 
of this issue for working capitd ; it 
was also provided that 10,000 fully 
paid up shares and a bill at four 
months for £20,000 should be given 
by the company for the purchase of 
certain patent rights ; the diiectoi-s 
subsequently arranged, in lieu of thin 
arrangement, to give 30,000 fully 
paid up shares for these rights ; pre- 
vious to issue of the writ in the action, 
17,131 shares were allotted, in addit- 
ion to the aforesaid 30,000. An 
action was instituted by the plaiutifi 
to restrain the defendants from com- 
mencing business on the ground of 
insufficient working capital Held, 
that there was not such a disparity 
between the number of shares actually 
sbUotted and the proposed working 
capital as to induce the court to grant 
the injunction. Langier v. Vict. 
Schanschieff Keetrick/: Coy, ; 126 

Balance Sheet — Dividend - 

Paying a dividend out of capital— 
A shareholder can maintain an action 
in his own name, without having first 
endeavoured to obtain the assistance 
of the company by means of a majority 
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of shareholdere, where the act com- 
plained of 18 illegal or fraudulent, or 
one that the majority of the share- 
holdera could not confirm or ratify— 
Su loug as a company pays its credi- 
tors there is do reason why, in an 
apparently flourishing concern, it 
should not go on and divide profits 
though every shilling of the capital 
may bo lost— Meaning of ** capital." 
PhVlipH r. Melbovme, and GoJttlemaitie 
xoap Ac, Coy, ; 148. 

-Promoters — Partners. 



Pi-omoters of ajoompany intended to be 
formed are not partners. — Wilkiw r. 
iMrien 141. 

Rectification of Resister — 

Issues— Motion — Action. 'The Court 
will not, on motion, decide issues 
which are properly the subject of an 
action. — Pe the, Percy Land Co, 66. 

Concealed Vendor— See sale of 

Land. 

Condition precedent — See 

Landlord and Tenant. — Wil^(m v. 
St*'}ctirt 30. 

Contract—See Principal and Agent. 
— Clifford V, Moi^rt 146. 

ContributorieS) list of— See 

Companies Statute 1864*—^ Siciteh- 
htick Railway etc. Co. , 191. 

County Court Statute 1869 

(No. .^IT)) ss. 5, 39, 41-Juri8dic- 
tionofCounty Court— Bill of lading 
—(Construction — To give the Coimty 
Court jurisdiction the whole cause of 
action must arise in the colony. — 
lirookx Rohiwton and Co, r, Hoicard 
Smith and Son* 168. 

Covenants, oerformance of 

— See landlord and Tenant. — WiUon . 
r. Stewart .30. 

Criminal Law — Admissions 

—Admissions in criminal proceedings 
—Prosecution under the Licensing 
Act 1885 (No. 857) section 134-Order 
to review— On the hearing before the 
Jiistices defendant by his counsel ad- 
mitted all the Acts complained of in 
th? information but contended he was 
protected bjr a brewer's license. On 
theso admissions and by consent^ 
without taking any evidenoe, the 
Justices decided the case and di8« 
missed the summons. Held, that in 
criminal proceedings the party 
charged can consent to nothing, and 
tliercfore his admissions could not be 
evidence. The Attorney-General v. 
Itertrand, L.R. 1 P.O. 620 followed, 
—Rattray r. Roa^h 188. 

Money found on prisoner at 

the time of his arrest — Application to 
hand over same to prisoner for the 
purposes of his defence— Where, in 
an application to hand over money 
found on a prisoner at the time of his 
arrest for the purposes of his defence, 
the ("ourt has reasonable grounds for 
supposing that the money is the pro- 
ceeds of the property stolen it will 
not make the order. — Rt^g, v, LaW' 
rcnce^ 147. 



Money found on prisoners at 

the time of their arrest — Applications 
to hand over money found on prisoners 
at the time of their arrest for the pur- 
poses of their defence should be made 
to the Judge at the trial and not to 
a Judge in Chambers. — Rig, i«. Caw 
179. 

Criminal Law and Practice 

Statute 1864, (No. 233) sec 11— At- 
tempt to commit murder— Grogan on 
the approach of a constable drew out of 
his pocket a loaded revolver but before 
he could do anything further he was 
arrested — Held, no evidence of an 
attempt to commit murder. — Rfg, v. 
Grogan i59. 



; Section 64 — Larceny as a 

bailee — A person who received a 
specific sum of money for a specified 
purpose and who did not apply it to 
that purpose but convertea it to his 
own use, was held properly convicted of 
lanieny as a bailee.— J^^ff. r. Ma»on 
199. 



s ec. 149— Charge of obtain- 
ing monev under false pretences 
-—Admissibility of evidence to prove 
Criminal intent. Reg v, Moore ; 151. 

sec. 178 — Complaint for 



injuries to a fence. Question of 
title— Jurisdiction of Justices ousted. 
Avery V, Byrne ; 77. 

Damages, excessive— See new 

trial. Orohvemn' Hotel Coy, v. CaH' 
teUami, 106. 

Danfirerous Machine — See 

negligence. Blade v, Vict, Railirayx 
Commissioners^ 6. 

Debentures — Negotiable instm- 
ment-Transfer of debentures^Bona- 
fide holder for value — To avoid the 
title of a transferree for valuable con- 
sideration it is not sufficient to prove 
that he took the debentures under 
circumstances which would hare put 
an ordinarily prudent man of business 
on enquiry, as to the transferror's 
title ; it must be proved that the 
transferree wilfully shut his eyes to 
the facts and matters of what he had 
notice, and purposely abstained from 
enquiry for j the purpose in his 
own secret mind of avoidiiuf know- 
ledge. Sheffield v. The London Joint 
Stock Bank, 13 App, Cas, 333 com- 
mented on. Ooodall v, Au»tralian 
Freehold Banking Corporatism , 183. 

Dividend, paying out of 
Cap^tal^See Company. PhiUifm 
V, Mdhonrne and Castlemaine Sfc Co it, 
148. 

Duties on Estatte of De- 
ceased Persons Act 1870— 

(No. 388) See. 23~-13 Eliz. C. 5--In. 
tent to 0vade pajrment of duty. 
The words in S. 23 *' with in- 
tent to evade" etc., should receive, 
so far as regards the proof necessary 
to establish intenta similar interpreta 
tion to the words **to the end purpose 
and intent " etc., in the Statute 13 



£liz. C. 5. Where therefore a man 
does an act which taken in connection 
with the other facts of the case must 
necessarily operate as an evasion of 
payment of duty under the Act, he 
must be taken to have intended to 
evade payment, and it is not essential 
that there should be any direct and 
positive proof of an actual or express 
intent. 
Kerferd, J. , dissented from the majority 
of the Court on the facts, Finlay v. 
The Queen, 14. 

Easement, abandonment of 

—See Transfer of Land Statute 1866. 
Stevenson v. James, 107. 

Ejectment— See Transfer of Land 
Statute 1866. Lake v. Jones, 72. 

Equitable Mortgage—Absence 

of stipulation as to interest- Right of 
Mortgagee to interest — A policy of 
insurance was deposited b^ way of 
equitable mortgage in anticipation of 
a debt to be incurred by the mort- 
gagor to the Mortgagee^ Held, that 
when the debt arose the deposit 
operated and interest became payable 
although there was no express stipu- 
lation aJs to interest. Jfeadway r. 
Rhodes, 164. 

Estoppel, definition of— See 

Landlord and Tenant. Wilson v. 
Stewart 80, 

Habeas Corpus— Custody of 

child. Where a child had been left 
by its mother in the care of another 
for a month and the mother afterwards 
disappeared without claiming it, the 
custodian (who meantime supported 
the child) having some years aftei* 
placed it at school and paid for its 
maintenance was held entitled to have 
the child restored to her custody by 
the school authorities— Semble in 
such a case, the wishes of a child of 16 
will not be consul ted'^The ages of 1 2 
for girls and 14 for boys in criminal 
proceedinss is a fair test of the age 
when a child can form ideas on such 
matters. In re Wigmore 158. 

■Whei^ an unmarried woman 



of the age of 19 years is living in 
adultery with a man, the Court will 
not grant a fiat for a writ of Habeas 
Corpus unless it be shown* that she is 
deprived of her liberty and detained 
in custody by some person. In re 
Isabella Smith 40. 

-Habeas Corpus by testamen- 



tary guardian for the> custody of in- 
fante — The Court will not interfere 
withtherightsof atestamentary guard- 
ian or supersede him in the exercise of 
his functions, unless it be satiafied 
that he acted in so improper a manner 
or placed himself in sueh a poeiti<»a 
as to imperatively require in the in- 
terests ot the children in some essen- 
tial particular that he should be snper- 
sedecl in the exercise of his office. 
In re Robertson 81. | 

Husband and Wife— See SettlelC 

ment. Glass v. Trustees Fxeeutort 
and Agency City, 118, 
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Imprisonment for Debt Act 

1865 (No 284) s.s. 2, 3— Where a 
judgment debtor is brought up on a 
summons upon which no order is 
made, the jurisdiction to make an 
order aeainst him is exhausted. 
—Variation of judgment. Ghamber- 
lain V. McWhinnie 118., 125. 

I nfant — maintenance — ^breaking in on 
corpus— Form of order. Where two 
infants were entitled to £75 each, the 
Court ordered that so much of the 
Corpus of the share of each infant 
should be broken into as together 
with the income of his share, would 
make a sum of £0 a year in the one 
case and £7 a year in the other. 
Re RoUtuon 197. 

Insolvency Statute, 1871, (No. 

879) S.S. 6— 35— Dissolved firm- 
Power of greater number of members 
of firm to petition for sequestration — 
Jurisdiction of Court to amend pro- 
ceedings. Re Hodter 120. 

-sec. 14 — The Court of In- 



Bolvency has no jurisdiction to 
order a witness to pay costs. — In re 
Sinclair ; exparU WaUon 95, 

-ss. 14, 40— Order nisi— Volun- 



tary sequestration — Application to 
discharge order — Closts. An ap- 
plication to discharge an order nui 
obtained for the sequestration of 
the estate of a debtor was made by 
the petitioning creditor ; it appeared 
that, on the same day as that on 
which the. order nisi had been made 
at M; the debtor had voluntarily 
seouestered hUi estate at B. without 
being aware of the making of the 
order nisi ; the oonrt discha^ed the 
order with costs to the petitioning 
creditor to be paid out of the insolvent 
estate.- iZ^Loo^ 197. 

ss. 37 (V) 45 — Techni- 
cal objection— Consumption of time. 
A " seizure" took place on the 1st Au- 
gust, and a petition was presented on 
the 13th August. " No act of Insol- 
vency" under subsection V of section 
37 was committed inasmuch as the 
petition had not been presented 
«« within 12 days" from the "seisure." 
Such an objection is not a technical 
one.— J?tf Walker 68. 

-s. 37 subsec IX., s 42~Pro- 



missory Note— Security— Act of Insol- 
vency. Anromlssorvnotemadebythe 
debtor in favor of the creditor is not a 
security for the debt within the 
meaningof thelnsolvencyStatute 1871 
The words " whereby the creditors 
of such estate may be defeated or de- 
layed" in payment of the debts due 
by such estate" occurring in section 
42 are an adjectival sentence qualify- 
ing the preceding term <* act of insol- 
vency, and the act of insolvency 
to render an estate liable to 
sequestration under the section must 
be of such a character that its natural 
effect would be to defeat or delay 
creditorB.— /»r» CJohnn 42, 



sec. 49 — Discharge of order 

nisi — Appearance. A respon- 
dent is entitled to have his costs 
of applying to discharge an order nisi 
although notice of intention to 
abandon the proceeding may have 
been served by the petitioner on the 
respondent. — Re Blnme 76. 

Instruments and .Securities 

Statute 1864 (No. 204) Sec. 21— 
Setting aside judgment — Affidavit of 
merits — ^Under section 21 Act No. 
204 a judge has power to set aside a 
judffment obtained under that Act 
without any affidavit of merits being 
filed. — Chretg and Murray v. Hut- 
ehiwon 96. 

22 — Application for 



a order for deposit of the docu 
ment proceeded upon should not be 
made exparte. Richards v. GadmMn^ 
121. 

sec. 57 — A bill of sale 

with a condition for payment a 
certain time after demana is not ren- 
dered void under this section by its 
being proved that no definite time 
was fixed for payment. Semble per 
Hood, J. to have a bill of sale de^ 
clared void under this section it must 
be proved that it was given subject 
to some condition for payment not 
contained in the conditions appearing 
in the body of the Bill. Ctntenniat 
Land Bank v. Shdey, 171. 

Instruments and Securities 
(Bills of Sale) Act 1876 

(Na 557,) S.S. 6, 7, 8, 9. Caveat 
affainst filing a bill of sale. Creditor 
of one of several Grantors. Interpre- 
tation of Statutes Act. £/e/jet v. 
Le/ebvre, 41. 

Intercolonial Debts Act 1887, 

(No. 959) S.S. 1, 3, 7, 9— "County 
Court Statute 1869" (No 345) s. 93. 
A party is only bound to follow a 
remedy provided by statute when his 
riffht also is created by statute; 
where he has a common law right, 
any further remedy provided by 
statute is cumulative. Prima farie, 
an action lies on the judgment of 
every court of competent jurisdiction. 
Jones V. Reed, 172. 

Interest—See Equitable Mortgage. 
Meadivay v. Rhodes, 164. 

Intestates Act 1864 (No. 230) sec. 
12— If the person entitled to a grant 
of administration within the mean- 
ing of seo. 12 is unfit, the Court may 
exercise its discretion and refuse the 
application. In re Madden, 181.' 

Judicature Act 1883 (No. 76i) 

seo. 25— The extended power given 
by this section to a Jud^ to res^r^re 
any case, or any point m a case for 
the consideration of the Full Court 
does not include a power to the Full 
Court upon the consideration of the 
points reserved to disregard or over- 
rule the findings of the jury which 
can only be deaJt with upon a motion 
for new trial or an appeal. Slade v. 
Victorian Railways Vommissionersy 5. 
s e c. 56 — Injunction — Coun- 



terclaim — Where a County Court 
has jurisdiction to deal with 
all the matters in dispute between 
the parties the Supreme Court has no 
power to make an order restraining 
further proceeding of an action 
brought in the County Court until 
after the determination of au action 
brought in the Supl^me C/Ourt. 
Steel r, E/iH Miicham Brirh Com- 
2»any^ 38. 

-Sec. 59 — Administration Suit 



— Sec. 59 of Act No. 761 applies tt) 
Administration Suits so long as there 
is property within the jurisdiction. 
Bell i>. Kemp, 59. 

Justices of the Peace Stat- 
ute 1887 (No. 953)— Complaint for 
injuries to a fence under the Criminal 
Law and Practice Statute 1864 sec. 178 
— Question of title — Jurisdiction of 
justices ousted. Avery r. Byrne, 77. 

•Conviction when punishment \a 



by imprisonment— Warrant of commit- 
ment- -Admissibility of afiidavits to 
contradict recitals in the warrant on 
a habeas corpus. In re Keogh, 47. 

-Prisoner charged before the 



bench with an ofleuce different from 
that for which he had been an'csted — 
Refusal of Justices to grant an ail- 
journment on the application of the 
prisoner's solicitor on the grounds^ 
of surprise — Conviction quashed. 
M'Manamy r. Fleming, 43. 

-S.S. 82, 91— When a Court 



of Petty Sessions has no jur- 
isdiction to hear a case, they have no 
power to dismiss it but should decline 
to hear it and strike it out. Senible 
that in such a case, tlie justices can- 
not award costs. Ffrron v. \Vilktn.w» 
18. 



-sec. 148 — Special C^ase 



When to be stated— On an ap- 
peal from Petty pSessious the Court 
of General Sessions has no jurisdiction 
to state a case for the Full Court 
under section 148 before such ap^ical 
has been heard and determined. Foi't 
V, Lane, 11, 

-sec. 150— Order nisi to re- 



view—Where an order sought to 
be reviewed is bad on its face it is not 
necessary to have an affidavit that no 
depositions were taken at the hear- 
ing. Muir V, Muir, 104. 

ss. 155, 157 — Review of taxa 

tion — Appeal — Costs of appeal of 
the Court below— Sec. 157 applies 
to costs of the Court below as well as 
to the costs of the order nisi. Strong 
V, Taylor, 189. 

Land Act 1884 (No. 812)-b. 15- 
Effect of this section to cure the illega- 
lity of any previous Crown grant- 
Where a Crown grant of land has been 
issued subject to a condition that the 
Crown may resume possession at any 
time on a refund of the purchase money 
together with interest and compen- 
sation, the Governor in C4.>uucil has no 
power, without receiving any valuable 
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consideration, and in a manner not 
ppovided in the Land Acts, to extin- 
^ish the power of resumption and 
iBsue a fresh grant free from this con- 
dition. Such a grant is illegal but if 
issued before the coming into opera- 
tion of the Land Act 1884, the 
illegality is cured by sec. 15 of that 
Act. Attorw'if GnuTol v, (void*' 
hrough 149. 

Landlord and tenant— A party 

contracting with himself — Where a 
defendant has an intm-est with the 
plaintiffs in the subject matter of the 
oontract if their interests can be 
(tistinguished the contract will be 
enforced and the general rule does not 
tbl^ply that a party cannot contract 
with himself —Covenant to keep and 
maintain in a fair and reasonable 
condition. Parker v. Self, 202. 

Lease — Option of renewal, 

"provided that A.S. conducts his 
blisiness in a resnectable and business- 
like manner, and that I am satisfied 
with him as a tenant..' Meaning of 
the words *' in a respectable and 
business-like manner." Intention of 
the parties. — Weir r. Sh eph rrd 161. 



■ Lessor and Lessee-^Option to 

Pnrchaw — Performance of Covenants 
— Condition Precedent — l>efinition of 
Estoppel. A leased to B and C for 
the term of seven years commencing 
12th April, 1882, certain land and 
premises. The lease contained (in 
addition to covenants by the lessees 
not to assign or sub-let without the 
consent in writing of the lessor, to 
keep in repair and to pay the rent in 
advance) the following covenant : — 
'* And It is hereby further covenanted 
" and agreed by and between the 
** said parties hereto that if the said 
" lessees their executors administra- 
'* tors or assigns (having duly paid 
"the said rent and penormed the 
" said covenants in all respects) shall 
** at the end of the said term of seven 
" years hereby granted be desirous to 
** purchase the fee simple and inheri- 
*'tance of the said premises shall 
" during the said term of seven years 
** give to the said lessor his executors 
"administrators or assigns or leave 
•* for him or them, etc., three calendar 
* • months notice in writing expiring 
" at or before the end of the said term 
'* then the said lessees their executors 
" administrators or assigns shall be- 
" come the purchasers thereof upon 
"payment of £1400, etc." On the 
4tn November 1882, the lessees sub- 
let portion'of the premises to a tenant; 
and on the 5th December 1883, C 
assigned his interest under the lease 
to B. A did not jrive any express 
consent to the sub-lease or assignment 
nor was he aware of them at the time 
they were eflfected ; but lie came to 
knew of them shortly afterwards, and 
received the rent as usual. On the 
13th September 1888 B gave notice of 
his intr-ntion to exercise his option 
under the covenant, but A refused to 



perform on the ground fthat •the cove- 
nants in the lewo had notbeendiiy 
wrfomedL Held, that< a d«s pM^- 
tMrmaoee of •tho'CoveBaute m the leaae 
was a conditi^i preoedens' to^ the 
epcercise bv B of the o|rttoB of ^pur- 
chase. The merefaet'of the rBoei|»t 
of rent subsequent to the breacbss t>f 
covenant simply amounts to a waiver 
of tha lessor's right to forfeit the 
lease and not to a waiver of thedessor's 
right to insist upon the due perfor- 
mance of the covenant as a condition 
precedent to the exercise by B of the 
option of purchase. If a -roan by 
words or conduct intenfcionimy leads 
another to believe in the existenoe of 
a certain stateof things and to act on 
that belief the former is precluded 
from averring a difiereist state of 
things as existing at that time.— 
WiUonv Stewart ^Xk 

Larceny "as a Bailee— See 

Criminal Law and Practice Statute 
1864.— i?^'^. V, Mason, 199. 

Lateral Support— Buildinff— -Ad- 
joining land— Grant. A leased land 
with buildings thereon to B. the lease 
contained the usual covenant for quiet 
enjoyment. Subsequently. A leased 
an adjoining piece of land ( for bnilding 
purposes) to C. ; in this last men- 
tioned lease C covenanted to erect 
certain buildings " at his own costs 
and expenses. Immediately prior 
to this action C commenced excava- 
tions near a wall of B*s building 
which tended to deprive the said wall 
of lateral support. B in consequence, 
instituted this action claiming a 
declaration that he was entitled to 
the said lateral support. An interim 
injunction was obtained ; this was 
afterwards, by consent of all parties, 
discontinued, C undertaking to shore 
up the plaintififs wall and underpin 
the foundations, the question as to 
who should pay the cost being left for 
the trial of the action. Held, on the 
principle that a man cannot derogate 
from his own grant, that both the 
defendants were liable to theplaintlff; 
but that C was primarily liable by 
reason of the covenant entered into by 
him with A and mentioned above. — 
Tantfye v. MUrpky 142. 

Lessor and Lessee^— See Land- 
lord and Tenant. — WiUonv» Stewart 
30. 

Licensingr Act 1885 (No. 857) s.s. 
18, 41, 66, 70— Where the Licensing 
Court grants a license for a house that 
is intended shall be built in accord- 
ance with certain plans and specifica- 
tions and shall be completed by a cer- 
tain date the Court has no power to 
extend the time for completion — 
Under such circumstances tie Court 
should direct a rehearing. — Beg r, 
Licrn^ing Court of Yarrawiniga 52. 

Sec. 29 — Application for 



Meaaigig of word *' increase" in- See- 
29.— />/ re WillU 44. 



Sec. 70) — Applicatioir for 

renewal of rictutdler's 



thelieeMing Bench is justified inre- 
fuatag th» renewal of a victnaller'a 
licence on its beinff proved to thieir 
satisfaction that the applicant is a 
habitual Sunday trader, whether he 
has bieen prosecuted for that ofl^oe 
or -not. — In re j\olan 156. 

I — Suffering an un- 



grocer's licence in a district where 
there never was a grocer's licence — 



lawful game to be played m 
licensed premises after the premises 
are closea — Meaning of words — 
' • Sufi^rs or pemdts any person to play 
any unlawful game or sport in or upon 
his licensed premises" — Effect of 5fa 
1008 sec. 2. as regards offences c<mi- 
ndtted under No. 857 sec. 86 — Jus- 
tices of the Peace Ace 1887 s. 7— No 
Stainp on Summons. Lextrr v. Torrensr 
2Q.B.D. 403 distinguished.— J3rnw7i 
V, Treynor 26. 

S.S. 98 and 99 — Competence 

of the defendant and his wife 
to give evidence. The words in Sec- 
tion 99 '* in all cases under this Act 
the defendant and his wife shall be 
competent to give evidence" are con- 
fined to offences under section 99 and 
the preceding section 96. — Utg, v. 
Kilken»y 160. 

Litruidatbr, removal of. See Com- 
panies' Statute 1864. Rt Standard 
Investment Coy, Lfd.^ 112. 

Local Government Act 1874 
(No. 50e) ss. 54 71— Ouster from 
office of a councillor concerned or 
participating in the profit in or of a 
contract with the municipality. Ke 
Heather, 138. 

ss. 380 399 — Liability of 



Council for the daneerous condition 
of a road placed under its care and 
management — ^A municipal corpora- 
tion having knowledge of the un- 
authorised act of a stranger which 
does damage to the natural surface of 
a highway within its jurisdiction 
which has not been form^ or made 
is not liable in damages to a person 
injured through the act oi the 
stranger. Hitehins r. Mayor of Port 
Melbourne, 131. 

ss. 399, 512, and 516— 

Encroachment on road — Prosecu- 
tion for penalties under s. 399 —The 
Municipal Council of the district or 
some person duly authorised by 
them are the only persons who can 
institute proceedings to recover pen- 
alties under this section, Pinktrtonr, 
Heaney, 61. 

Maintenance.— See Infant. i?e 
noUason, 197. 

Marine Board Act 1887 (No. 
965) Sec. 136 (2 .— Cancellaticn and 
Suspension of Certificates — Act No. 
965 creates a Marine Board which 
puts the Court of Marine Inquiry 
into motion— The Court and not the 
Board has power to cancel or suspend 
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oer^fioateB; bu^ the Court cftonot act 
unlew directed by the BommL Re 
Taylor, 23. 

Marriaffs and Matrimonial 
Causes Statute 1864 (No. aes) 

88. 3 1: & ^2r^0rdeT for maintenajkoe— A 
debtdue to the husband is notffoods or 
chattels within the meaning of section 
32 and if the justices on making an 
order of maintenance, direct the 
seizure or appropriation of such debt 
in payment of theallowanoe, such por- 
tion of their order will be set asiae — 
When an order sought to be reviewed 
is bad on its face it is not necessary to 
have an affidavit that no depositions 
were taken at the hearing. Mvir v. 
Muir, 104. 

35 and 36 — Pro- 



ceedings before Justices against 
putative father for support of illegiti- 
mate child — Although the uncorrob- 
orated oath of the mother is in- 
sufficient in bastardy cases the 
paternity of the child may be proved 
without the mother's evidence. 
Haithy r. McMatttsrH^ 79. 

sec. 70 — A prior decree 

against the petitioner in a suit 
between the same parties dismissing 
his petition for divorce on the grounds 
that the petitioner had been guilty 
of adultery and cruelty cannot be 
pleaded as an absolute bar to a fresh 
petition for divorce for subsequent 
alleged acts of adultery between the 
respondent and co-respondent. Weed- 
iiuj V, Weeding and Rose, 153. 

Married Women's Property 

Act 1884' (No. 828) section 4-A 
married woman is capable of suing in 
contract without joining her husband 
and without proof of separate estate. 
Cotter ill v Gurran, 97. 

Mining Statute. 1865. (No. 291) 

sec. 212— Sch. 29— Notice of Appeal 
from Warden to Courb of Mines*— 
Form of notice — Literal complianoe 
with the form given in 8ch. 29 w not 
requisite — Failure to fill up the blank 
left in the form for the msertion of 
the name of the place at which the 
proceedings had been heard by the 
warden does not make the notice of 
appeal bad. Rees v. Carroll, 195 

Misrepresentation— See Sale of 

Land. 

Money paid — Action forthe reco- 
very of uioney paid under a mistake of 
fact — in such an action if the position 
of the defendant has been altered by 
the plaintiff's mistake he must be 
placed in statu quo ante before the 
plaintiff can recover — Admissibility 
of oral evidence to control a written 
agreement. Chirmids v. Keating 135. 

Mortgage, registration of— 

See Traasfer of Land Statute 1866. 
Mathirntm v. Marcaniile Finajtce dao. 
Coy, 154. 

Negligence — Dangerous A'lachine 
Injury to child —JBare licensee — 
Trespasser — Points reserved— Find- 



ingof- jury— Judieatttre Aet 1883 (No 
761) See* 25^ Par Williams and 
HttliD]^, J.J. — Feraons in whom 
property is vested are not liable for 
fOi. injury, oaiued to a trenMUMer or a 
baro licenMaeven though he is a child 
of: tender vears by a machine used by 
thfim>Qn>their premises (which is not 
dangerous in itself and- which cannot 
beoome danflerous accidentally) 
being meddled with by mischievous 
persons unauthorised by them but they 
would be liable for an injury to a 
bare licensee caused by a trap or 
hidden danger of the existence of 
which they knew or ought to be pre- 
sumed to know. Per Higinbotham, 
C.J. — The extended power given by 
the Judicature Act Sec. 25 to a judge 
to reserve any case or any point in a 
case for the consideration of the Full 
Court does not include a power to the 
Full Court upon the consideration of 
the points reserved to disregard or 
ovemile the findings of the jury 
which can only be dealt with upon a 
motion for new trial or an appeal. 
Slade V, Victorum Railway* Com- 
mijutfOHcru 5. 

N«W Trial — Motion for new trial — 
Excessive damages — Principle on 
which new trial will be granted — 
Power of jury to give excessive dam- 
ages— Sai^^ V. Hart 9 V.L. R. (L) 66 
commented on. Oroxvenor Hotel Coy. 
V, CMUUano 106. 

Partners — Joint and several liabi- 
lity on one contract— Separate 
action brought against both co-con- 
tractors — Judg^nent signed in both 
actions — Res judicata — On a joint 
contract there is only one cause of act- 
ion and there cannot be two judgments 
in one cause of action — Where a per- 
son,, who is in the position of a joint 
contractor is sued without his co-con- 
tractor being joined, he has a ri<;ht 
under Order. XVI r. 1 1 to have his co- 
contractor made a co-defendant with 
him in the action, Qreaj fc M.urray 
V. Hutchinson 53. 

Police Offences Statute 1865 
(No. 265) s. 7. Braadi of condition of 
liceoss— Order to review — Eviilenoe 
too unceotain to warrant conviction. 
Seoible^ whether the cementing of a 
building already erected comes within 
the meaning of the words ** when a 
building is Being erected" or not de- 
pends on whether the cementing was 
contained in the original design. 
Fouldsv, BeatislSl. 

Practice -Appeal from trial before a 
judflswiiihout a jury — ^Verdiot ai^inst 
ev]4encs — Question of fact — Where 
there, are conflicting 'probabilities 
which render it a question whether 
thajudge might not have unreasonably 
comeito the conclusion at which he ar- 
rived his verdict will not be disturbed. 
Warburtofi v MtJton 170. 

-Rules of Supreme Court 188i 



ment-^ Appearance without leave — A 
writ of summons indorsed* in the form 
provided by Schedule iPof The Instni- 
ments and Securities Statute 1 864 and 
in addition headed "Statement of 
Claim" and "Signed" does not lose 
its character as a writ under the Sta- 
tute by reason of this additional in- 
dorsement, and therefore a defendant^ 
before he can enter an appearance, 
must obtain leave to appear and de- 
fend. Qtrty V, Morrahh^ 

Order IIL r. 6— Order XIV r. 

1— Special indorsement— Wh«ne a 
writ was indorsed with a claim 
agauist the defendant in her personal 
capacity and also a^mstherin her re- 
presentative capacity final judgment 
was ordered muler Order XIV r. 1 — 
The cliaracter in which the defendant 
is sueti need not be stated ui the tilde 
of the writ, it is suflBcient if stated 
in tlie endorsenieut. M^Ort r. Heat- 
tU% 123. 

Order IX r. 2. Judicature 

Act, 1883, (No. 761) Section 59— 
Substituted Service— Defendant resi- 
dent out of the Jurisdiction — Order 
IX r. 2 does not apply to an action 
oouimeuced against a person resident 
out of the jurisrliction. Moubray r. 
Riordati, 19. 

-Order IX r. 2— Substituted 



Order II I r. 6 — Instruments and Sec- 
urities Statute 1864 (No. 204) Sch. 2— 
Writ of Summons — Special indorse 



service — Affidavit— The affidavit in 
support of an application for substi- 
tuted service should state how the 
service is proposed to be eflFected. 
London Diacount and Mortgage Bank 
V. Daisk, 180. 

-Order IX r. 2— Substituted 



service — Application for leave to 
substitute service of the writ refused 
where it was not shown that there 
would be some reasonable probability 
of the method proposed to be adopted 
bringing knowledge of the writ to the 
defendant— Where defendant is ab- 
sent from the colony and is expected 
to return within two months, there 
being no pretence that he is seeking 
to evade service, an order for sub- 
stituted service will not be gi-anted- 
Qucere, whether Order IX r. 2 would 
extend to aJlowing substituted ser- 
vice of au ordinary writ against a 
defendant then out of the juribdictiou. 
London Discount andMortgage Bank 
V, Baish, 189. 

-Order IX, r. 2— Substituted 



service— Where it appears that a 
defendant is resident out of the juris* 
diction and that the contract sued on 
wsa neither made nor broken within 
the jurisdiction, an order for sub- 
stituted service of a writ for service 
within the jurisdiction will not be 
granted. Stephe/n r. Pain, 94. 

-Order XIII, r. 2— Where a 



plaintiff desires to proceed imder 
Order XIII r. 2, he must serve the 
writ of sunmions and file an affidavit 
of the service before signing judg- 
ment even though the defendants 
solicitor has undertaken to accept 
service. Cohurn v. BroU-hie, 123. 
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Order XIV r. 1> i^^idiivit. 

The affidavit requiued hy, niie 1 of 
Order XIY' may be made by anstone 
who cao. swear poeitirely to the mcta 
verifying the cause of action and the 
B«le.is snffioiently complied witb. by 
the deponent stating that in his be- 
lief tbere is no defence. Elliot v. 
Fuimds, 13i 

— Order XVI, r.r. 4 and 11- 



Application by plaintiff to add def- 
encf ants— Meaning of words " ques- 
tions involved in the cause or mat 
ter." Afunro v, O'Hanlon^ 50. 

-Order XVI r. ll—Joint and 



several liability on one contract 
Separate action brought against 
both CO- contractors— Judgment sig- 
ned in both actions — Rr^ Jiulirata — 
On a joint contract there is only one 
cause of action and there cannot be 
two judgments in one cause of action 
— Where a person, who is in the po- 
sition of a joint contractor, is sued 
without his co-contractor being 
joined, he has a right under Order 
XVI r. 1 1 to have his co-contractor 
made a co-defendant with him in the 
action. Orcig and Murray v. UxU- 
chUon, 53. 

-Order XVI r. 11— Adding de- 



fendants—Order XVI r. 11 appUes 
to cases where a defendant under the 
old svstem of pleadiog, could have 
pleacted in abatement the non-joinder 
of those persons whom the plaintiff 
seeks to add as defendants. Afunro 
V, O^Hardony 3. 

-Order XVI. r. 12— Writ o* 



Summons — Amendment — A plaintiff 
cannot strike out the name of another 
plaintiff and make him a defendant 
without his consent. Judd v, Abbott. 

-Order XVI. r. 4e— This rule is 



not applicable to actions brought to 
recover damages for breach of cove- 
nants for title in conveyances of land. 
howdy r, Baijamin, 70. 

-Order] XVn r.r. 1, 2— Order 



XLV. r. 1 — Garnishee proceedings — 
Death of judgment debtor before order 
nisi for a Garnishee Order obtained 
— No personal representative of the 
judgment debtor appointed — Where 
a judgment debtor has died, garnishee 
proceedings should not be instituted 
until a personal representative of the 
judgment debtor has been appointed. 
Pettrs r. /?o«*. 39. 

-Order XIX r.r., 4, Id, 27. 



Inconsistent defences may be pleaded 
to£^ther — The question of whetytier an 
agipeement is in wmtiuK or not, is a 
material fact and aa.such ought to be 
mt out. Coldwell V, Hdilr, 57. 

OrderXIXr.r. 4, 27— Bmbarrass- 

ine pleading — Pleading matter going 
only to the question of costs — Matters 
which merely affect the question of 
costs ought not to be set up in the 
pleadini;'!. Ricketts v. Fraser, 8 A.L. 
T. 21 followed. Swiderc(m,bc v. 
HMb. 55. 



Order XIX r.r. 6, 7— Malicious 

piiose<iiition>^Denial ofeaoh and every 
aUe^^otion in the Statement of itHeAm 
—ParticaUrs— Where, to> an aotion 
for malicious prosecution, the defend- 
ant denied each and>ever^ allegotibn 
in the statement of claim, he was 
ordered to give particulars, ot his 
reasonable and probable cause for 
instttfuting the proceedings. Price v, 
SatUley. 19a 

-Order XIX. r. 7.— Libel — 



Further particulars — Order. Mr Car- 
roth V, Si/me, 3. 

Ordei XIX r.r. 13, 17, 19-- 

Defence — Embavrassment — A denial 
of the whole of '*the alle^tions in 
the Statement of Claim " is a good 
defence. Mackhmon u, Jonkitu, 13, 

—Order XIX r.r. 15, 27, Order 

XXV. r. 4 — Points of Law raised in 
the pleadings — General demurrer is 
not a good pleading under the present 
rules of procedure — The point of law 
relied upon must be specifically stated. 
Oibbi* 0, Iloivden^ 178. 

-Order XIX r. 16— Departure 



— Pleading — Action for speoifie per 
formance — Defence raiding Statute of 
Frauds— Reply of part pedormanoe. 
South Suburban Land drc Coy v, 
Hughes, 49. 

-Order XIX r. 27— Order XXV 



r. 4— Cases in which the power ves- 
ted in the Judge under Order XXV 
r. 4 will be exercised — Pleading evi- 
dence. WaM V. Banh of Victoria, 
131. 

-Order XX r. 1 («)— SpeciaUy 



indorsed writ — Delivery of State- 
ment of Claim — Where the plaintiff 
commenced an action as executrix on 
a specially indorst d writ, and after 
the commencement thereof she dis- 
covered, other causes of action against 
the defendant wbiiob wece not the 
subject oi special indorsment, she 
was allowed to deliver a statement 
of claim incorporating all the causes 
of action against the defendant. 
Franklin r. Franklin, 145. 

'■ Order XXII r. 6 (a,), Order 

XXin r.r. 5, 5*- Payment iato 
Court without admittiD^ liabilitr^ 
coupled with a denial of the facts al- 
legei^ in the Statement ot Claim — 
Reply joining issue on the denial of 
facts and specifically allegii\g that 
the sum brought into Court is not 
sufficient to satisfy the claim— Time 
for filing; memorandnm of close of the 
pleadings. Stahl r. Bank of Aus- 
tnUasia, 58. 



Ordei; XXTV r. 2 — Application 

for leave to deliver a further defence 
after reply delivered should be made 
on summons supported by affi<^avit 
as to the truth of the matter sought 
to be pleaded and also as to when it 
arose. Sander v. Suiulcrcombe^ 70. 



Order XXV r. 4— The object 

of rule 4 of Order XXV was to get 
rid of frivolous actions, and therefore 
where 3i statement of claim discloses 



no reasonable cause of action, the pro* 
per coarse is to< apply under this mle 
to> have iO strack out Wetdon v, 
Feek,9i. 

-Order XXV r. 4— Where the 



defence to a contract is that the de- 
fendant acted ae agent only, the de- 
f enoe should< show not only that the 
plaintiff knew that the defendant was 
acting merely as agent but also that 
the plaintiff never intended to con* 
tract with- the- defendant as principal. 
Clifford V, M-oore^ 146. 

-Order XXVII rr. 4, 11— In an 



action for specific performance of a con- 
tract or m the alternative damages, the 
Slaintiff cannot, in the absence of a 
efence, abandon his claim for speci- 
fic performance and enter judgment 
for damages only under Ordw 
XXVn r. 4, he should place the 
action in the list as providea by r. 1 1. 
Barrett v Hauyhton, 194. 

-Order XXVnr. 11— Moti«w 



for judgment under Order XXVII r. 
11 and analogous motions can be 
listed for hearing on the days set 
apart for hearing probate applications 
so long as Mr. Justice Hodges hears 
such applications. Be Jfesquita v. 
Saunden, 14ft. 

-Order XXVII r. 11— Motions 



for judgment under Order XXVII r. 
II and analogoua motions can be 
listed for hearing on the days set 
apart for hearing probate applications 
so long as Mr. Justice Hood hears 
such applications. Ridddl v. Mc 
Whinnie, 126. 

-Order XXVIIIr. I Amendment 



of Statement of Claim — Misrepre- 
sentation — Interrogatories — Costa — 
Where in an action for damages on the 
ground of misrepresentation, the 
plaintiff, after the pleadings were 
closed, discovered by means of in- 
terrogatories, another ground of mis- 
representation, he was allowed to 
amend his statement of claim at his 
own cost by adding such misrepre- 
sentation. Hay c. Patvraon, 20. 

Order XXVIII r. 11 -Order 

l^XV r. 27- (16)— Certificate for 
Counsel— Order made to amend an 
order after it had been made by the 
Judge by addiag a certificate for 
CounseL Dougherty v. Dougherty^ 

22r 



Ordei; XXXI r.r. 1, 11— In- 

terro^tories — Answers — Where a 
defendant has given to the plaintiff a 
written notice of his intention to 
apply at the trial for leave to amend 
hift oefence, the plaintiff before the 
trial cannot interrogate him with 
regard to the subject matter of the 
proposed amendment — a party in- 
terrogated must answer as to his 
''knowledge," "information," and 
*' belief' ; an answer as to his 
"knowledge" is not sufficient. 
Ora^sntere Eatate Coy, v. lilinyioortk^ 
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tODTogatifle Objections, to answef- 
Juig--^«ndency of aasimer to crimiiiAte 
—Bona fides. Outhrie v. Outhrie, 
89. 
Order XXXI r. 11— Interroga- 
tories — Farther aad better answers — 
A- piaintifif is nut entitled to aak a 
dofendant to admit upon oath the 
oonstniction sought to be placed on 
certain documents by the plaintiff — 
Where a defendant is interrogated as 
to his depositions in an examination 
in the Court of Iiisolvenoy he is not 
entitled to refuse to answer the same 
on the ground that by inspection of 
the depositions the plaintiff could 
obtain the information he desires. 
Looker v. Murphy ^ I. 

Order XXXI r.r. 21, 26— 

liHterrogatories — Heading — Payment 
incto Court— The words constttuting 
the headinff to interrogatories are to 
be takm mto aeconnt and therefore 
where the interrogatories together 
with the heading exceed 5 lolios, the 
party exhibiting the interrogsiories 
should pay into Court such further 
sum as is required by rule 26 of order 
XXXI — Until such further sura hss 
been so paid the party interrooated 
cannot be required to answer. Gunn 
V. Pierce^ 40. 

Order XXXll r. 6— Judgment 

on admissions in the pleadings — This 
rule was not intemled to apply to a 
case in which the admission is an 
•admission of fact raising a difficult 
question of law. Ortrig v. HnM- 
iuMon, 104. 



-Order XXXVI r. 1— Venue 



Change of Venue — A change of venue 
from the country to Melbourne will 
not be granted on the ground merely 
that the sending of counsel from 
Melbourne would cause additional 
expense. Lrirrgha v. U rangkam^ 22. 

Order XXXVI., r. 3 — 



Power of Judge in chambers to 
\'Tiry his ^own oraer. Me Samara v. 
Camrron, 144. 

-Order XXXVl r. 39-^udica- 



ture Act 1883 (No. 761) sec. 25— 
Point of law resurved for Full Court 
— A judge in chambers has no power 
to reserve for the FuU^ Court a point 
of law arising on the hearing of a 
summons. S paling v Bailey ^ 154. 

-Order XLV. r. 1 — Garnishee 



proceedings — Affidavit — The affidavit 
tiled in support of an application for 
a garnishee order nisi must be sworn 
by either the judKment creditor or 
his solicitor. Hickling v Kdly, 158. 

-Order XLV r. 1 — Insolvency 



Statute, 1871 (No 379) s. 65 (4) (5)— 
Garnishee Order nisi — Insolvency of 
judgment debtor — A judgment credi- 
tor who has obtained a garnishee 
order nisi is entitled to the attached 
debt as against the trustee in msol- 
vency of the judgment debtor where 
the iusolvenc}' has been subsequent to 
the garnishee order nisi. Cairtts r, 
WaUh, 167. 



Order XliV. n S^GaBnaahee 

Order — ^Gasnishee Order — Bartneff- 
ship. firm — A' Gamiiiiee order 
caa&ot be made under orddr 
XIiV. r. 2^attaohinga debt d«e from 
a partnership firm desoribed btjr its 
partneEship^ name. Bank of Ams- 
ttalaMa r. Hamilton^ 179. 

OrderXLV r.9— Gamiahaeorder 

nisi— Garnishee's Costs— Equitable 
Assignment — A garnishee is a party 
to garnishee proceedings and therefore 
a Judge has power to provide for his 
costs under order XLV. r. 9 — No 
particular form of words is necessary 
to constitute an equitable assignment 
provide that it appears that there Is 
an intention of transferring or appro- 
priating the chose in action to or 
for the use of the assignee. Bterliam 
r. Pater, 124. 



-Order LVTI. 



-Inter- 
pleader — Where a sheriff b directed 
to levy upon a judgment debtor's 
intetest in the property of a partner- 
ship, he should seize so muon of the 
partnership effects as may be requisite 
and sell thte undiltided share of the 
debtor partner therein without refer- 
ence to the state of the aocounts 
between the debtor and his co- 
partners and should assign thedebtor's 
mterest therein to the purchaser. 
Blackburn r Wagnery 90. 

-Order LVII r. 1— Inter- 



pleader^] n an interpleader appli 
cation a judgment debtor cannot set 
up the ri^ht of other persons to the 
goods seized in execution — Such 
persons should claim the goods them- 
selves. Graft t r, Munrn, 109. 

-Order LVII r. 1 —Married 



Women's IVoperty Aet 1884 (No. 828) 
S.S. 4K1), 8; 18— Interpleader— Clftim 
by wife of jud^ent debtor of goods 
alleged to be purchased by her with 
money giren to her by the judgment 
debtor — Pro<rf of Claim. Ihnon v. 
ROhertn, 16S. 

-Order LVHI r. 15. Appli- 



cation for security for costs of Appeal 
under special circumstances. Af)peal 
in list for trial — Delay in making 
applieation. For^jth r Burnx, 19. 

__Order LVIII r. 15. Appli 

cation for Security for costs of 
Appeal under special circumstances — 
Poverty of Appellant admitted — 
Important point of laM* to be decided 
— Application refused. flitrhi/M v. 
Mayor of Port Melbourne, 19. 

-Order LVIII, r. 15. Order 



setting aside irregular judgment and 
order decreeing restitution of lands 
taken in execution under that judg- 
ment. Final or interlocutory pro- 
ceedings. Main v. IIa»kin, 18. 

-Order LXIV r. 7- Order 39 r. 



4 — Application for extension of time 
to serve notice of motion for a new 
trial after the time had expired — 
Insufficiency of affidavit. Walker v. 
McKinley 11 V.L.R. 366 explained. 
Ptcken r. Shire of Movnt Alexander , 
200. 



Order LXV. r. 12*-J«Bd«neat 

reoorered fer less than £60 — Cbeta-— 
Where in an action jadgnen* is 
given for the plaintiff for a sum lesa 
than £30 with ooets^ no mention being 
made of the eeals on whioh the coats 
were to be taxed, the presiding Jndce 
intending to allow the costs c» the 
Supreme Court scale — the judgment 
was subse<^uently directed to be 
entered upm favor of the platntifT 
with costs on the Supreme Court 
scale. — Skinner v. AuntraXian and 
British Land etc. Coy, 57. 

-(Probate) — Administration — 



Leave to expend infants capital on 
their mainteziance, etc. — Substantive 
motion. An application was made 
for {inter alia) a grant of administra- 
tion and for leave to expend infanta' 
capital on their inainteoance, etc. 
The court entertained the application 
for leave to expend on the same motion 
as the application for a grant of ad- 
miijiBtration. — Inre Watson 131. 



(Probate) — Administration — 
Persons entitled — Unfitness — In- 
testates' Act 1864 (No. 230) sec. 12. 
If the person entitled to a grant of 
administration within the meaning of 
the '* Intestates' Act 1864" sec. 
12 is unfit the Court may exercise 
its discretion and refuse the applica- 
tion. — Li re Madden 181. 



(Probate) — Administration A-ct 

1872 (No. 427) Sec. 26— Commission 
to executors— The Court has no power 
to allow commission to one of severdkl 
executors — An executor taking a 
legacv under the will not necessarily 
thereby deprived of right to com- 
mission.—//* the will of IFolmr* 52. 

-(Probate) — Administration Ab- 



tion — Wilful default— Reference to 
Chambers. In an action for admin- 
istration it is competent for the court 
to allow a case of wilful default thouc;h 
not stated in the pleadings to be 
raised at any time during the action ; 
it will not direct an account upon 
suspicions circumstances however 
strong but will require distinct evi- 
dence.— <5/HVr r. Thitm 110. 

(Probate) — Administration 



with the wiQ annexed — Eldest sou — 
Majority of interests. A testatrix 
die<l having by will gi\-en all her 
property to her mother and appointed 
her sole executrix. The mother was 
too enfeebled by age to discharge the 
duties of administering the estate. 
An application was made by the 
eldest son for a grant of administra- 
tion with the will annexed, which was, 
however, opposed by the mother. 
Held that a'trrift partbun, the eldest 
son is entitled to the grant ; primo- 
geniture, however, gives no right to 
preference against the wish of the 
parties interested. — lie EHher Leah 
99. 

-Probate — Executors according 



to the tenor ** trustees" held to mean 
"executors." — In icill of Berk with 
174. 
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-Probate 



Interlineation in 
will— Affidavit that the alteration 
was made l)efore the execution by the 
t<»Htator dispensed with owing to the 
special circumstances c-f the case. — 
In will of Bear 109. 

(Probate)— Old Will not proved 

No personalty— Probate for purposes 
of title — Death of testator before 
«* Adminii^tration Act 1872" — The 
Court will not grant prol)ate of a stale 
Will, merely to give greater facility 
for making title — especially where 
ther^ is no personal property left for 
probate to operate upon. — In will of 
Coa:41. 

Probate Act 1887 (No. 928) ss. 

4,' 7, — Affidavit of conformity — 
Kxecutor — Administrator — Master- 
in- Equity — The Master- in- Equity 
is not entitled by the terms 
of the Act to demand from the 
attorney under power, of an executor 
residing in England, an affidavit of 
conformity before the seal is affixed 
to the exemplification of the probate 
of a will— In will of WalVer 88. 

Pi-obate Act 1887 sec. 

4 — Old will— Real property— Appli- 
cation was made to have the seal of 
the Supreme Court affixed to the 
exempliticat:on of the probate of a 
will which hail been proved in 
England in 185fi. The only property 



of tiie testator in the Colony was real 
estate. 
Held, that Act No. 928 is to be con- 
strued as an Act dealing with the 
granting of pro1>at('fl and letters of 
administration, and therefore the 
same objection as would lie to the 
granting of the latter, would also lie 
to applications to have the seal 
atfixefl under section 4. In mil of 
Btirhlry, KJO. 

Probate — Signature of testato^ 

in attestation clause — Affidavit of 
witnesses. 

A testator signed his will in the attesta- 
tion clause ; one of the witnesses 
made an affidavit to the effect that 
the testator believed, that, in doing 
so, he was signing in the correct 
place. 

Held that the affidavit should be made, 
unless there was some special reason, 
by l>oth the witnesses, and that all the 
fa<;ts connected with the signing of 
the will by the testator should he 
sttited and not the inference drawn by 
the witnt\Hsca from those facts. Imnll 
of UrowM, 70. 

Probate — Substituted Execu- 
torship. A testator appointed his 
widow executrix during her life, 
and on her decease appointed his son- 
in-law executor. Probate granted to 
widow, reserving the right of the son- 
in-law to come in and prove after her 
decease. In th • wiH of Thrinn^ 17.3. 

Probate -Te.stamentary instru- 
ment in the form of a deed —Testator's 
intention — Parol evidence. An in- 
strument, in the form of a deed, from 



which the intention of the maker, 
•, that it is to affect the destination of 
his property after his deatli, can be 
gathered will, if properly attesU'd, be 
held to be testamentary ; and the 
testator's intention that such an in- 
strument should operate as a will 
may. be proved by parol evidence. 
Re. Thom'hHy 196. 
Probate— Will -Codicil —Con- 
struction — ** right heirs " next of kin 
— *• Intestates Act 1864." 
By his will dated 2nd April 18* a 
testator deviled certain real estate in 
a certain manner with remainder to 
hU '* right heirs." By a Codicil 
dated 17th February 1869, he devised 
certain other real estate, in a simiUir 
manner with remainder also to his 
" right heirs." Held that the words 
'* right heirs " in the codicil pointed 
to the same person as the same words 
occurring in the will that is to the 
** heir at law " and not the ** next of 
kin." na»Htr Lynch, %7. 

Probate — Will — Construction. 

A testator died having duly executed a 
will and a codicil; by the codicil 
it was provided as follows : — ** I also 
*' will and decree that the bnsineas of 
** the farm be carried on as usual until 
*'my youngest daughter, Charlotte 

I ** Lowry, attains the age of 18 years 
" and all profits if any, to be paid to 

I '*my executors to be deposited in a 
'* bank until my daughter Charlotte 
" attains the age of 18 years, and then 
** all my real and personal estate to 
*'be sold and divideil as hereinbefore 
'* mentioned ; the profits, if any, to 
'* be divided between my aforesaid 
** daughters Annie, Minnie, Elizabeth, 
'*and Charlotte Lowry. Also 
'* should any of my four daughters 
'* named above marry and die with- 
*' out issue one-half of hers or their 
*' portion ^to_be divided between the 
** survivors and the other half between 
**my grand daughters Annie and 
''Jane for their sole use and benefit 
** and in the case of the death of one 
**the said sum to be paid to the 
** survivor." 
Held, that no one of the testator's 
daughters was entitled to receive her 
share in the residue until the day on 
which the testator's daughter, 
Charlotte, would if living, attam the 
age of 18 years. RobftUoH v. Fox, 71. 

(Probate) — Will, construction 

— Contract for the sale of land — 
Siil)sequent devise to vendees. A 
sold to his two sons certain lands for 
a certain sum payable by instalments 
before the time nxed tor the payment 
of any instalment A died having 
duly made his last will which bore 
date shortly after the date of the 
contract of sale ; by his will he de- 
vised the land in question to his two 
sons (al)ove mentioned) ** for their 
own use in equal shares." Held that 
the two sons took the land abso- 
lutely. Sfath r. Bogle, 88. 



*on two sheota of brief paper fastened 
at the comer. A tiiirct sheet was an- 
nexed to them by way of a back sheet 
At his death it was discovered that 
the second sheet had been torn out, 
and had disappeared. Both the first 
and second sheet had been duly 
signed and attested ; the whole estate 
was disposed of by the first sheet, 
the second merely containing the or- 
dinary trusts &o. Probate was 
granted of the first page only ; the 
probate copy to bear date as of the 
original execution of the will 'as 
shown by the affidavit of one of the 
attesting witnesses, /m will of 
McDonald, 120. 

-Wills Statute 1864 (No. 222) 



Will- -Grant of probate of portion 

of the will. A testator made his will 



sec. 19 — Alteration — Ihie execution — 
Signature Initials. A testator altered 
his will after execution. Opposite 
the alteration the witnesses wrote 
their names in full but the testator 
placed his initials merely. Held, on 
the authority of Re Blewitt (5 
P.D. 116), that the alteration 
was duly executed. In will of Pvgh, 
110. 

Principal and Ag©nt— w^here 

the defence to a oontraot is that the 
defendant acted as agent only, the 
defence should show, not only that 
the plaintiff knew that the defendant 
was acting merely as agent but also 
that the plaintiff never intended to 
contract with the defendant as prin- 
cipal. Clifford r. Moore, 146. 

Promissory Note— Blank left 

for payee's name— Cancellation of 
stamp—" Stamp Duties Act 1879" 
(No. 645) B.S. 46, 47, subs 11. A pro- 
missory note issued in blank prima 
faeuf implies an authority in a bona 
Jide holder to insert the name of the 
pavee. Semble ; if the stamp on a 
joint and several promissory note, 
made by two makers, is cancelled by 
the maker signing last, the note, 
though invalid as against the first 
maker, may be valia as against the 
second. Bagle^ Bro»v, EuUon, 174. 

Promoters. See Company, Wil- 
kitM V. Davirif, 141. 

Prospectus. See Sale of I.And. 

Public Health Amendment 

Statute, 1883 (No. 782) Section 
131 — Insufficiency of notice to 
owners under this section. Local 
Board of Health of Hatothorm v. 
Fi»her, 200. 

Real Property Statute 1864 

(No. 213) 8. 69. Action to recover 
possession of title deeds. A married 
woman can extinguish a power of ap- 
poincment without her husband's 
concurrence notwithstanding the 
provisions of section 69 of the Real 
Property Statute 1864. This sec- 
tion is enabling not restrictive. 
ThomoM V, Ormond, 91. 

Regfister, rectification of— See 

Companies Statute 1864. In re The 
Fire, Marine, and Accident Indem- 
, nity Coy, 46. 
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Rescission — ^ee Sale of Land. 
OratHmrrt Kutatv Go.y v. IHifUftrorth 
55. 

Review, order nisi to— See 

Justices of the Peace Act 1887. 
Myf'r V. Mufr, 104... 

Right Heirs, meaning? of— 

See Practice (Probate). Ilaxhtt r. 
Lyneh, 67. 

Sale of Land— Contract for the sale 
of land — Certificate of Title in ven- 
dor's, own name. . One of the gon- 
ditionfi in a contract for the sale of 
land was to the following effect : 
** The certificite of title to the 
property sold shall be' produced 
to and a copy thiereol may l>e made 
by the parehiiaer &c.*- Hekl, that the 
expcession ^* oertificate of title " 
medint a certificate in the vendor's 
own name« Stoddard r. Wood, 66. 

Contract for the sale of land — 

Conoealed vendor. Where a vendor 
admits that he solicited purchasers to 
buy» and they bought on his advice 
without making further inquiry, it is 
necessary for him to satisfy the court 
that he made, the pttrcKasers fully 
aware of the faot that he was a ven- 
dor , and bnmght his double position 
ilaiiily before thedi. [C3ompare 
Ik^lantyne v. Raphael (11 A.L.T. 
34).]. MaeVean v. Wwlcoti, 74. 

—Contract for sale of land — 

Hroduction of Title— Reasonable time. 
A contract- for the sale of land con- 
tained amoD^t other <»ndition8 the 
usual one which provides for the 
production of the title 4uid statement 
of requlsitioina, &c. The following 
condition also was inserted: *'The 
'^vendoni are applying to brinff the 
*'la<kd under the Transfer of Land 
'' Statute and th^ time for making 
" requisitions shall be extended to run 
*^ from the dat^ of production of such 
" tide and not from the day of sale." 
Held that the result' of the joint 
operation of the two clauses was to 
ive the vendor a re^ksonable time to 
riuK the land under the Act. The 
purchaser, however, was not Ixnind to 
wait until a prior vendor, between 
wluim and himself there existed no 
contract, althoi|gh actbig with reason- 
able diligence, might bring the land 
under the Act. Arvler r. Eattwooi, 
II. 

-(/ontruct for the sale of land — 

Prospectus — Misrepresentation — Con- 
cejil«'d veiKlor^'" Companies' Statute 
i8(>4" Sea 4.-'- A syndicate ^as 
formed f6r the pnrpoUe of taking ovei 
certain Uiid at umpbelliield. The 
membera of the syndicate, as was 
alleged, wetfe indttoed to b«;come 
members liyr. oiiarepresentations con- 
tained in a piVjflpectua that was iasued 
by the vemlon. In this prosi)ectus 
the vendors name* did not appear, 
but, an 8ubfle((ueutly transpired^ two 
luenOters of tuc syndigate who oaten - 
sjblj' M'ere co^purcbasers with the 
other members were in reality also 



bi 



the vendors ; shortly before the for- 
mation of the syndicate they had 
purchased the land from the previous 
owners at about half the price at 
which they were disposing of it to the 
syndicate. Subsequently a contract 
was drawn up whereby the vendors 
sold the property to one member of 
the syiulicate who acted on behalf of 
the others. It was alleged by the 
pin in tiffs that during the whole pro- 
ceedings they had been in ignorance 
of the fact that two of the members of 
the syndicate were also the vendors. 
Hehf, that the prospectus was 
sufficiently misleading as to form a 
sood ground of action inasmuch as 
haWng undertaken to state facts it 
stated those facts incorrectly. The 
fact that an ostensible purchaser b in 
reality a vendor may or may not be 
material ; it would be material if a 
person who had a knowledge of and 
belief in another, put his money into 
the same transaction on the faith of 
that knowledge and belief. The 
syndioate formed by the plaintiffs and 
defendants for the purchase of 
the land wm not a company partner- 
ship or association within the meaning 
of the '* Companies Statute 1864, sec. 
4." The order made in the case of 
the several plaintiffii who were suc- 
cessful was ; that the vendors should 
return to them the monev they had 
paid and ffive them an inaemnitv for 
any liabilities in connection with the 
syndicate and that on their doing bo 
they (the plaintiffs) should assign to 
them (the vendors) their interests 
under the contract. Ballahtyru r. 
Raphael. 34. 

-Contract for Sale of Land — 



ReoissifMi. By a contract dated 1st 
March 1888 A sold certain lands to 
6 ; B subsequently sold to C ; C to D 
and 1) to fi. The contract between 
A and B 0(»ntained the following con- 
dition : — ** If the purchaser shall fail 
"to comply with the above condi- 
*' tions, or aliall not pay the whol<3 of 
'* the deposit as aforesaid or shall not 
** give tne aooeptanoss as aforesaid, 
" or slukU not duly pay the promis- 
'* sory notes or acceptances given in 
* * part pay meut of the purchase money 
''or eitner of them, his deposit 
** money, or so much thereof as shall 
** have neen paid shall be actually for- 
** feited to the vendor, who shnll be 
" at liberty \%ithout notice to rescind 
'* the contract and resell the property 
** bought by the purchaser by public 
** auction or private contract, and the 
'* deflcieni:y (if any) in prioe . . . 
*' . . . shall be made goixl by the 
"purchaser." Subsequentlv to the 
sale by D to E, A exercised his power 
under the condition. Held that the 
exercise by A of his powers under the 
condition did not so affect the con- 
tractuHl relation sulisisting between 
A and B as to enable subsequent ven- 
dors to put an end to their respective 
contracts by a notice of recission. 
Orammtf^ intaU Gov. lUingxoorth 55. 



Vendor and Purchaser — Con 

ditions of Sale — Compensation <'lause 
— Misdescription or defect in title. 
Jirv-fc V. Start 25. 

Settlement— Power of appoint- 
ment — £xercisabl9 by dee<l — By an 
indenture of marriage settlement a 
certain sum was transferred to 
trustees to be (and which subsequently 
was) invested in the purchase of rcnl 
estate ; the trusts were for wife for 
life, after her death, in the event of 
her predeceasing the husband, for the 
husbsnd for life ; ** after the decease 
** of the survivor leaving any child or 
'' children of the said marriage as the 
"[said [wife] may notwitliatanding her 
•'coverture appoint." Tlie husband 
predeceased the wife. Held that the 
power of appointment w.^B exercisable 
by will or by deed, ami was not 
limited to the children of the marriage. 
Glaus V, Trft*tff'M B-rtrtit'tr^ i^' Atjf'Hci/ 
Go, LimUed US. 

Shareholder, repudiatingr 

See (Companies Statute 1864. In rr 
Tht' Firr Marine ami' Arridmf In- 
demnity Gof, 46. 

Stamp Duties Act i879(No64o) 

ss. 46, 47 (II) Semble ; if the stamp 
on a joint and several promissory note 
made by two makers is cancelled by 
the maker siffning last, the not<s 
though invalid as against the first 
maker, may be valid as against th« 
second. liaghy Bro*, r. Ellhou 174. 

Stay of proceedings— See 

Action — Cruirltuhauk r. Ta*wavinh 
Steam Navigation Coy, 20. 

Survey Boundaries Act 1885 

(No. 855) Sections 3. 4, and 6— Differ- 
ence between "discrepancy" and 
" patent error or mistake in section 4. 
Jiroirii r. AjUhoMe^tt 2<)4. 

Transfer of Land Statute 

1866 (No. 3Ul) ss. .38, 129 sub-sec. 3 
— Administration Act (1872) ss. 6 anil 
10. The Commissioner of Titles has 
no power to refuse to register a ti-ans- 
fer from an executor or executrix to a 
devisee until priKif has been given 1 hat 
all the debts owing by the testator ^s 
estate have been paid or duly pro- 
vided for. Exjtartt Winetnoidd IS'i. 

s.a. 42, 84. 85 — Mort- 



gage — Registration — Notice— Salt*. 
Land under the operation of the u1k)\ e 
statute being the subject of a uiort- 
gage is not a ** security" for the sum 
advanced while the mortgajre remains 
unregistered ; acctirdingly before tl«e 
mortgagee can take any step towards 
Helling the land, the mortgage must 
bj 1 Cloistered; e.g., a notice under 
sec. 84 to lie valid must be ser\'eil 
after the registration of the mort^rage. 
Mathirttou r. MnrantHe FitMncf dT. 
Goy. 154. 

— sec. 49. Act No. 872, 8.8.7, S— 



Rectification of title — Mutual mistake 
— Privity. The plaintifls and defen- 
dantwererespectivt-ly the proprietors 
of two adjoining pieces of land front* 
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ing a certain street formerly in the 
possession of a single proprietor. Two 
cottages stood upon one of the pieces 
and an hotel upon the other. The 
plaintiffs and defendant did not 
derive direct from the original pro- 
prietor but deduced their title 
through a number of intermediate 
purchasers. The original j^roprietor 
had sold that portion of his land on 
which the cottages stood before he 
had 8old the other portion. On each 
step of the title in either case it 
appeared in evidence that the object 
of each transaction was not the pur- 
chase of a certain number of feet of 
land but of the buildings respectively. 
It was suljsequeutly discovered that 
the frontages occupied by the cottages 
in the one c&se and by the hotel in 
the other did not correspond with the 
measurements set out in th^ certifi- 
cate of title but the frontage set 
out in the Certificate of Title 
to the land on which the cot- 
tages were built encroached to the 
extent of 5^ inches upon tlie boundary 
wall of the hotel. The plaintitts 
claimed to recover possession of the 
5^ inches, and thedefendants counter- 
claimed for rectification of the title. 
Held that the defendant would be 
entitled to have his certificate recti- 
fied by having the 5^ inches iocluded 
in it so as to make it correspond with 
the land occupied by the hotel, pro- 
vided that he could obtain fur the 
plaintiffs a title to a corresponding 
portion of land at the other extremity 
of the frontage represented in their 
certificate of title. On the question 
of privity, .Sutherland v. Peel (1 W 
W and a B 18) followed. Plttmam't 
r. AUtni, 28. 

-Section 49 — Ejectment by 



registered proprietor — Adverse pos- 
session — The effect of the provision in 
Hcction i9 as to adverse possession is 
to give to the person in possession the 
same rights as he would possess if he 
were 'assailed by a person having a 
good title at common law to the land 
with reference to which the action is 
brought. — Lake v, Jatieg 72. 

Sec. 49 " 

Where the possession is not ad- 
verse to the interest of any tetant" 
—Meaning of words ** interest of any 
tenant'* — Nesligenct — Es^ppel — 
Sandhurnt J/. 7*./. and Building So- 
ciety V, iiUitiug 62. 

Section 49 and Amend. 

ing Acts (1878) sec. 2 and (1885) sec 



41 — Extinction of easement by 
abandonment — The omission of the 
Registrar of Titles to enter an ease- 
ment as an encumbranceon thecertifi- 
cate of title of the servient tenement 
does not relieve such tenement of its 
liability — The question of abandon- 
ment of an easement is a question of 
intention and mere non-user even for 
over 20 years does not of itself con- 
stitute abandonment.— Sifererjur(;» v. 
James 107. 

84 and 85 — Ac- 



.-— 8.S. 

tion for recovery of money paid by 
mistake— Mortgage under the Act — 
Where interest only is in arrear ser- 
vice of notice on the Mortgagor under 
section 84 to pay the money owing on 
the Mortgage gives the Mortgagor 
the option of paying off the interest 
before time limited so as to prevent 
the power of sale arising or of paying 
off both principal and interest at any 
time before a sale is effected— If the 
Mortgagor exercises his option by 
payment of 1>oth principal and interest 
the Mortgagee can only charse in- 
terest up to the date at which the 
principal monev comes into his hands 
and not up to the time fixed for pay- 
ment of tne principal money in the 
mortgage. — Ewart v. General Finance 
and Agency Ctty, 97. 

Sec. 93 — Ejectment by mort- 
gagee — Section 93 secures to a mort- 
^gee under the Statute all the reme- 
dies he would have been entitled to 
under the old law in addition to the 
new remedies provided by the pre- 
vious sections uf the Act — therefore 
in a mortgage in tlie statutory form 
where no time is fixed for payment 
of the principal sum, the implied co- 
venant for quiet enjoyment does not 
amount to a redemise, and the mort- 
gagor is a mere tenant at sufferance 
and may be ejected without demand. 
Semble, if a time ceitain is fixed for 
payment, the covenant would amount 
to a redemise for that period. Cow- 
nvrcial Bank v. Btcen, 92. 

s. Ill, Transfer of Land 

(Dower 1866) Statute {No. 353 
s. 12, Statute of Trusts 1864, No. 234 
s. 19,— Vesting order — Notice. W. 
B. and H. were co-trustees for a 
certain religious body and as such 
were the registered proprietors of 
certain land. W. was removed from 
his office of trustee and S. appointed 
in his place ; thereupon W. entered a 
caveat aeainst dealings with the said 
land. B. H. and S. subsequently 



applied to W. to execute a transfer 
from W. B. and H. to B. H. and S. 
Hhich W. refused to do. B. and H. 
then applied to the Oommissioner of 
Titles for an order vesting the land 
in themselves (with the intention of 
afterwards transferring to themselves 
and S.) The order was made, no 
notice being given to W. The order 
was forwarded for registration and 
then W. received notice of the intend- 
ed dealing by reason of his caveat. 
He applied to the Court for an in- 
junction. Held, that even assuming 
that the Commiissioner of Titles had 
jurisdiction to make the order, he 
should not have done so until notice 
had been given to the parties, inter- 
esteil. WtmtT o, Boehm, 128. 

Trespasser— See negligence. Slade' 
c. I id, RailuMyi CoinmiMionertfy 5. 

Veterinary Surgeons Act 1887 

(No. 956)section 23 the word * *person" 
in the first line of that section, 
includes a corporation. Chrvstophem 
c Mutual SUtre, 186. 



TASMANIA. 



Ba n k r U pt — Undischarged bank rup t 
— Seconti adjudication of bankruptcy 
Validity. — Exjmrte executors of 
Lord 178. 

Bill of Sale Amendment 

Act. 31 Vic. No. 14 s. 7.— Renewal 
of registration — Affidavit — Statement 
of residences of parties — Possession 
under void bills of sale good as 

Zinst Sheriff — Interpleader. — 
npffv, LeellQ. 

Settled Land Act 1884 (48 Vic. 

No. 10)-- Application to have lease 
granted under Act declared void and 
ordered to be given up to be cancelled 
— The statute of Limitations (9 Geo. 
3 c 16) held to apply to Tasmania 
although not expressly extended to 
the Colony, ^Potoellv, Hephum 115. 

Vendor and Purchaser Act 

1875, (39 Vic. No. 2)— As to payment 
of interest on purchase money. — 
Princess v. Ueazleicood 205. 

Water— Rights of riparian owners as 
to use of water — Diversion of water 
—Derry Tin M. Coy, v, S, Garibaldi 
nn M. Coy. 115. 
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